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ACCOMPLICE. See Criminal Law, 36, 37. 
ACCOUNT. See Evidence, 9; Witness, 5. 


ACKNOWLEDGMENT OF SERVICE. 
See Service, 3. 


ACTIONS. See Service, 4. 
ADJOURNED TERM. See Criminal Law, 28. 


ADMINISTRATORS AND EXECUTORS. 


1, A testator who died in 1863, bequeathed $3,000 00 to 
his executor in trust for three of his grand-children. 
The bequest was to be “set aside as soon as the debts 
and expenses were paid.” The balance of his estate 
was given to his son (the executor,) and to his daughter, 
Mrs. Flannegan. The grand-children filed their bill 
acainst the executor for their legacy, alleging that he 
und Mrs. Flannegan, after paying the debts, divided 
the land and negroes between them in November, 1863, 
and that such a division was a devastavit on the part 
of the executor. The bill did not waive discovery. 
The executor answered that the debts of the estate had 
not been paid at the time of the alleged division ; that 
the creditors would not receive Confederate money ; 
that he would not sell property to raise the $3,000 00 
for the grand-children, in Confederate money, and on 
account of the war and the condition of the country, 
he and his sister, the other residuary legatee, did, in 
November, 1863, divide the land and negroes between 
them as a temporary arrangement, on the express agree- 
ment and understanding that the title should not pass, 
but the same was to be held subject to the debts of the 
estate and legacy of complainants, until a suitable time 
should arrive when a sale could be effected for good 
money ; that it was so held until after the war, and in 
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1866 the land was regularly sold by him, as executor, 
and for full value. By : amendment to the bill, Mrs. 
Flannegan, Harmon and Willis, who had purchased 
the land, were made parties, and a decree was prayed 
against them, that their decds should be canceled and 
the land declared subject to complainants’ legacy : 
Held, that the arrangement made by the exec ‘utor with 
the other residuary legatee, at the time and under the 
circumstances it was done, was not such an appropria- 
tion of the assets of the estate as to make him liable 
for the same as for a devastavit. The possession of the 
land having been resumed by the executor, and the 
same regularly sold in 1866, the proceeds of the sale 
was subject to administration for the purpose of paying 
debts and legacies ; and as there is no contest that the 
land did not sell for its value, it cannot be again made 
liable to the same claims. Ferguson vs. Ferguson et al. 340 


An administrator de bonis non can sue a creditor of 
an insolvent estate for the recovery of what may have 
been paid him by a former representative of the estate, 
beyond such creditor’s pro rata share of the assets. 
McFarlin, adm’r, vs. Ringer et Al....cccccccccccesces cose 


As it appears doubtful from the record what was the 
amount of assets in the hands of the present represen- 
tative for the payment of debts, and the inventory re- 
turned by him showing, without further explanation 
than is contained in the ev idence, that a larger credit 
should have been allowed the defendant below than 
the jury gave him, we do not think the court erred in 
granting a new trial; nor do we feel authorized under 
the evidence to order any specific amount to be remit- 
ted from the verdict. Ibid. 


A plea to an action by an administrator, on a note given 
him for land bought by the defendant at administra- 
tor’s sale, that the heirs-at-law were alone interested 
in the note, and that after the sale the heirs-at-law had 
brought suit against the defendant for the land, and 
put him to great expense in defending the suit, is not 
a good plea in defense of the suit on the note, and it 
was not error in the court to strike it on demurrer. 
UATE C0, TEANGA, GIN P .ccccscssccccecvessnsce-coscescensccese 


.. Where an unmarried woman was administratrix of an 
estate, and being sued as such, filed a plea of plene ad- 
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ministravit, and pending the suit she married and her 
letters abated, and her husband took out letters de 
bonis non on the estate, and was made a party, and he 
also filed a plea of plene administravit, and a general 
judgment was had for the plaintiff: 

Feld, that no right of the wife was affected by the ver- 
dict. Badkins ve. MRA ffey 2. ssereceerecese.corccceecesees 


6. Where a judgment creditor of an estate served a sum- 
mons of garnishment against A, as the debtor of said 
estate, and A, in his answer, admitted that he had 
bought property at the estate sale, and gave his note 
to the administrator, but set up that the note had, be- 
fore the service of the summons, been handed over by 
the administrator to a third person in payment of a 
judgment of the highest dignity against the estate, and 
that said note was still the property of said third per- 
son : 

Held, that on the trial of an issue traversing this answer, 
it was not competent for the judgment creditor to in- 
troduce evidence to show that in the original suit be- 
tween him and the administrator, it was one of the 
issues whether this particular note was not then in 
hand as assets for the payment of the plaintiff’s debt, 
and that said issue had been found in his, the plain- 
tiff’s favor, it not appearing that either the garnishee 
or the person claiming the note, was a party to said 
issue. Ibid. 

7. When, in a suit pending against an administratrix, 
there was no issuable plea filed, and the plaintiff took 
a judgment against the administratrix personally, and 
at a subsequent term of the court, moved that the 
judgment be set aside, and that he be permitted to take, 
nune pro tune, a judgment against the administratrix, 
as such, and it was made to appear to the court that 
since the original judgment, and only a short time be- 
fore the application was made, the administratrix had 
discovered that the note sued on was not the act and 
deed of the intestate, and that she wished to file a plea 
of non est factum to the same: 

Held, that under the facts, the court erred in allowing 
the plaintiff to take his judgment nune pro tune. 

SONY, O00, 00. TER ccsscecesanesssenssesexssasssievesenee SOB 


8. A decree rendered against the defendant in a bill, with 
the word “executor” added to his name, without more, 





656 INDEX. 
binds his someda sis and ‘adie Tinsley et al. 
OR Beech ricnttenntecesncecccdcctsnosnsscccnntes weiseseneceten Qe 


9. The addition of the word “executor” to the defend- 
ant’s name in the execution is a mere irregularity, 
which would not affect the purchaser’s title. bid. 





10. An action having been brought against the defend- 
ants, as executors, charging their testator as an execu- 
tor de son tort of the father of the plaintiff, with hav- 
ing appropriated the rents and profits derived from a 
certain lease belonging to said father’s estate, and seek- 
ing to render them liable for double the value of the 
same; to allow a count to be added seeking to render 
the defendants liable on a breach of covenant for quiet 
enjoyment contained in said lease, would be to author- 
ize an amendment introducing a new and distinct cause 
of action. Matthews vs. Woolfolk et al., executors...... 


11. When legatees take the individual note of the ex- 
ecutor, secured by mortgage on his individual prop- 
erty, in discharge of their ‘legacies and receipted him 
therefor, as executor, the debts lose their fiduciary char- 
acter. Lawton & Willingham et al. vs. Fish, executrix. 


12. Where the testator died in the month of February, 
1871, after he had employed hands and made all the 
necessary arrangements for running his plantation, and 
the executrix continued the business for the balance of 
the year, without an order from the court of ordinary, 
at a loss of $2,700 00, the chancellor committed no er- 
ror in sustaining the report of the master allowing her 
a credit to that amount. J bid. 


See Distribution. 
ADVANCEMENT. 


1. The grand-child of an intestate, whose father died be- 
fore the grand-father, takes an interest in the estate of 
the intestate, subject to the advancements made to the 
father of such grand-child. Bransford, adm’r, vs. 
SP siersencas ndsunvedacnctnistatnssenscendintonionsnesnenes 


2. The declaration of such intestate, that certain notes 
which he held on his son, were not held by him as debts 
against his son, but as advancements to him, are ad- 
missible in evidence in an action by the grand-child 

\_ for her share in the grand-father’s estate. “Lbid. 





INDEX. 





3. Where a testator stated in his will that he held certain 
notes on a legatee which he was to pay into his estate, 
and after the death of said testator, the legatee, who 
had become executor of said will, produced a receipt 
for a large sum of money signed by the testator, stating 
that the amount therein mentioned ‘was to be credited 
on the notes held by him, it was error for the court, 
on the trial of a bill for account filed against said ex- 
ecutor by the other legatees, to charge the jury that 
if they should find the notes extinguished by the re- 

ceipt, that the said executor should account for the 
same as an advancement, The question was whether 
said notes were extinguished during the life of the tes- 
tator? If they were not, they could pass under the 
will; otherwise, they could not. The question of ad- 
vancement was not involved, 7’ hrasher, ex’r, vs. An- 
OPO GE acecrccerscessnsscareenseonnsnsncsasesccnsesenansens 


AMENDMENT. 


In this case the objection to the summons of garnish- 
ment, on the ground that it is double, may be cured by 
amendment ; the requirement in the summons that the 
garnishee shall answer what he owes the principal debt- 


or, is the substance of the proceeding, and the addi- 
tion requiring him to answer what he ewes the firm is 
surplusage, and may be stricken out, if objected to. 
Branch, Scott & Company vs. Adan, Smith & Company 


It is not necessary that a defendant should make an 
affidavit of any sort for the purpose of amending his 
answer, unless in the ease of a sworn answer to make 
oath to the amendment, Ferguson vs. Ferguson, ex’r, 


iakicinseconne pene mses Mesias. Rancddusmsereeasancheskeee 


Tn an action upon the case against a railroad company, 
it was charged in the declaration that the defendant 
had stopped and dammed up a stream of water with 
an embankment, and caused a pond of water to accu- 
mulate and remain, and that thereby the plaintiff’s 
family had been made sick, and he had been put to 
great expense and loss of time, ete. On the trial it 
was proposed to amend the declaration, and charge that 
defendant had thrown up an embankment in altering 
the locality of its road-bed, and had, in so doing, turned 
up and exposed to the sun and air, earth that had before 
been unexposed, and had thus produced malaria and 
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caused sickness in the plaintiff’s family, ete. The judge 
refused to allow the amendment, and_ there was a ver- 
dict for the defendant, and a motion for a new trial on 
various grounds, The judge granted the new trial on 
the ground that he erred in refusing the amendment, 
but overruled the motion on the other grounds: 


Held, that the amendment was properly refused. It was 


4. 


anew cause of action, and under section 3480 of the 
Code, an amendment introducing a new cause of action 
is not allowable. Central Railroad and Banking Com- 
Peay UO. Weed ncccrccccccce sscesescsseresceecscsorscseccose 


Where a pl: uintiff, who sues out a summons of garn- 
ishment, signs the partnership name of which he is « 
member, as surety to the bond required by law, and 
his partner is present consenting thereto, and after- 
wards comes into court and ratifies the same under 
seal, and proposes to substitute his signature for that 
of the firm: 


Feld, that the amendment to the bond should have been 


allowed, and whilst we are strongly inclined to the 
opinion ‘that the bond was binding on the partner in- 
dividually who thus consented to ‘the signing, we are 
satisfied it was error to refuse the amendment and to 
dismiss the garnishment. Cunningham, assignee, vs. 


TE EE es Tee OR AT A NT ON EET TRO Te 


An action having been brought against the defend- 
ants, as executors, “charging their testator as an execu- 
tor de son tort of the father of the plaintiff, with hav- 
ing appropriated the rents and profits derived from a 
certain lease belonging to said father’s estate, and seek- 
ing to render them liable for double the value of the 
same; to allow a count to be added seeking to render 
the defendants liable on a breach of covenant for quiet 
enjoyment contained in said lease, would be to author- 
ize an amendment introducing a new and distinct cause 
of action. Datthews vs. Woolfolk et al., ev’ 1'8....0.00005 


APPRENTICE 


The superior court has jurisdiction of an action brought 


for the breach of an indenture of apprenticeship exe- 
cuted under the provisions of the act of 1865-6. Tritt 


574 
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APPROPRIATION OF PAYMENTS. 


1. When a factor holds two claims on his debtor, and has 
received cotton consigned to him on account of said 
claims, which he sold for an amount sufficient to dis- 
charge what is legally due on both, and no application 
of the money has been made to either of the claims, 
the jury may, on the trial of a suit on one of the debts, 
where payment is pleaded, apply enough of the amount 
so received by the creditor to discharge the debt on 
which the suit is founded. Eason ef al. vs. Saulsbury "Y, 
Respess & Company 


. The debtor may prove what is legally due and collec- 
tible on both debts on account of usury, in order to 
show that the creditor has received a sutlicient amount 
to discharge both. J bid. 


. If it appear in evidence that separate actions are pend- 
ing on both claims, and an issue be made by plea and 
proof as to the amount due on the debt involved in 

_ the case on trial, the jury should, even if the verdict 
be for the defendant, state the amount they find due on 
the debt, so that on the trial of the other the record 
may show how much of what was received by the cred- 


itor has been applied to its payment. Ibid. 


ARBITRAMENT AND AWARD. 


. When a bill was filed to enforce an award, and the de- 
fendant set up that the award was the result of a mis- 
take on the part of the arbitrators, setting out in his 
answer the evidence introduced at the hearing, and the 
plaintiff replied that there was other evidence before 
the arbitrators : 

Held, that whether such evidence was in fact before the 
arbitrators, was a question of fact for the jury. Thrash- 
er vs. Overby et al 

. If, upon an examination of a brief of the evidence 
upon which an award is founded, and upon a hearing 
of the testimony of the arbitrators, it appears that the 
award is founded upon a mistake upon a material point, 
as that a certain item of an account has been twice 
charged against one of the parties, the award should 
be set aside and the jury proceed to decree as to the 
real rights of the parties. Ibid. 


3. An indorsement, amongst others, on a fire insurance 
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policy, stating that in case of a difference of opinion 
as to the amount of loss or damage, such difference shall 
be submitted to arbitration, (although such indorse- 
ments are referred to in the body of the policy,) does 
not bar the insured of his right of action without such _ 
submission, unless the same is stipulated to be a condi- 
tion precedent to his right to resort to the courts, or as 
the only mode by which the loss or damage is to be 
ascertained, or by which the liability of the company 
can be fixed. Liver ‘pool, London and Globe Insurance 
Company vs. Creightons ses 


. But if one of the conditions so indorsed and referred 
to, be that the insurer is not liable for loss or damage 
by theft, at or after any fire, such stipulation is bind- 
ing on the insured. J bid. 


. Where a contract between a railroad company and con- 
tractors, provided that the chief engineer of the com- 
pany should be the inspector of the work, and deter- 
miue when the contract had been complied with; that all 
disputes and differences should be adjusted by him, 
and his decision should be conclusive without further 
recourse or appeal ; that should the work, in the opin- 
ion of the engineer, not progress in such manner as to 
insure its completion by the time stipulated, the said 
engineer, after giving ten days’ notice, might proceed 
to have the work executed by hiring men, or by sub- 
contracting such portions thereof as he might deem 
necessary to insure its completion, at the expense of the 
contractors : 

Held, that said engineer was made the arbitrator of the 
rights of the parties under the contract, and his de- 
cision was as conclusive and binding as the award of 
any other arbitrator, and could only be attacked for 
fraud or some other ground of illegality recognized 
for that purpose. Grant, Alexander & Co., vs. Savan- 


nah, G. and N. A. BR. BR. Co... .cceccrecseees cnnenataienned 348 


. A submission by parties litigant of the matters in suit 
to seven arbitrators to be afterwards chosen by one of 
the parties, though an order of the court be also taken 
to that effect, is not a statutory submission, and may 
be revoked before an award is made. Cherry vs. Smith. 558 
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ATTACHMENT. 


1. The plaintiff in ,an attachment may, by serving the 
defendant with notice and by the other methods pro- 
vided by law, get a general judgment against the de- 
fendant and his property, but in the distribution of 
money raised from the sale of property attached, he is 
still an attaching creditor, and the money is to be divi- 
ded according to the priorities of the several attach- 
ments, to-wit: according to the date of the levies. At- 


lantic and Gulf R. R. Co. vs. Florida Construction Co. 


. The agent of a foreign corporation may acknowledge 
service of a declaration in attachment so as to autho- 
rize a general jadgment against his principal. Adtlan- 
tic and Gulf R. R. Co. vs. Jacksonville, Pensacola and 
Mobile RB. BR. Co...cceceeeee osees 


. An attachment was sued out on an account more than 
four years after it was due; but the debtor had left the 
state before the bar of the statute had attached, and 
has never returned to reside in the state. The defend- 
ant pleaded the statute of limitations and other pleas: 

Held, that the defendant having appeared and made de- 
fense, the proceedings became a suit as in cases of per- 
sonal service, and the removal of the defendant from 
the state operated a suspension of the statute from the 
time such absence commenced. Whitman vs. McClure 
bE secseqene escccccee psdeceesencasesebe soeeccese 006. da9ee pseaces 


ATTORNEY. 


. An attorney at law is protected by his privilege from 
liability on account of words spoken in the discharge 
of his duty in the regular course of judicial proceed- 
ings in the courts, unless express malice is proved. 
Leather 06. TR mend ssrsvcesesccccssscessscesvesessevces sacs ° 


. It isa good ground for continuance in the superior 
court, that the attorney who is the party to the case 
and the sole counsel, is, at the time it is called for trial, 
engaged as counsel in the argument of an important 
case in the supreme court, the conflict in the hearing 
‘of the two cases being caused by an adjournment of 
the regular term of this court. Hill vs. Clark et al., 
emake, eresncseasiuassenan wnndaa oe 122 


. Where clients authorize their attorney at law to make 
a certain contract with a party, which is done, and the 
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contract is carried out according to the agreement, such 
authority, thus given, is not a confidential communica- 
tion by the clients, and the attorney is a competent 
witness to prove the contract. Burnside vs. Terry et al. 


When a jury, on the trial of a criminal case, have re- 
tired to consider the verdict, and have been cailed 
back by the court to be recharged, it is the right of 
the defendant to have his counsel present, and he does 
not lose this privilege unless by a clear and distinct 
waiver thereof. Martin vs. The State......cscecseeeeeeee 


The granting of leave of absence by court to counsel, 
unless for providential cause, is of doubtful propriety 
when it affects the rights and interests of other parties, 
and should be exercised at all times with caution and 
circumspection by the court. oss vs. Head et al...... 


In this case, the court having granted the claimant’s 
counsel leave of absence, though the docket did not 
show him to be of counsel, this court will not control 
its discretion in continuing the case. I bid. 


A letter written by the attorney of the plaintiff to the 
defendant, is not competent evidence for the defendant, 
on the trial of the case, unless it is shown that it was 
written by authority of the client. Cassels, trust., vs. 
CI, GREE B ORovccscccccscasccccccvssocccosecssccccccese 


BAIL. See Principal and Security, 1, 2. 


BANKS. 


Under the charter of the Manufacturers’ Bank of Ma- 
con, it had no authority, in the year 1862, to issue bills 
intended to be redeemed in Confederate treasury notes, 
and therefore the ordinance of 1865 is inapplicable to 
such contracts. Janufucturers’ Bank of Macon vs. 


RSET SR EE ees ee a ee eR en Eee 


The bills sued on in this case were issued prior to the 
passage of the act of November 29th, 1862, authoriz- 
ing the suspension of specie payment by the banks 
upon certain conditions, and therefore the defendant 
can derive no benefit from it. Ibid. 


3. Under the act of 1869, a garnishee must answer not 
only what he was indebted, ete., at the date of the 
summons of garnishment, but also “what he has be- 
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come indebted to the defendant, or what property or 
effects of his he has received or got possession of, be- 
longing to the defendant, between the time of the ser- 
vice and the answer;” and under this rule, if a bank, 
under summons of garnishment, receives deposits of 
the defendant, and pays them to his checks, it is liable 
to the garnishing creditor for the amount deposited up 
to the time of the filing of the answer. Mayer & Lowen- 
stein vs. Chattahoochee National Banh......cc0c-ceeeveees 


When. A deposits money ina bank, with directions 
that it isto be paid out to a check which he has given, 
or will give, to C, the. money is still the money of A 
until the bank either pays it, or promises C to pay it, 
or unless it be deposited at the instance or procurement 
of C, or under an arrangement with him, J bid. 


Where the charter of a bank provides that judgment 
obtained on its bills may be levied upon the individual 
property of its stockholders, upon a return of no prop- 
erty being made as to the bank, a stockholder who has 
had notice of the suit and made no defense thereto, 
has had his day in court, and cannot set up any defense 
which might have been made before judgment. Low- 
rys U8. SORRELL LAT: 8 EID 


Suit was pending in favor of the defendants against 
the Bank of the Empire State, in which the complain- 
ant was a stockholder. In January , 1873, complain- 
ant wrote to defendants, proposing, as a compromise, 
to pay $2,000 00, in full of his liability. This offer 
was accepted on March Ist. No money being paid, on 
the 20th of the following May, defendants entered 
judgments against said bank for $10,668 32.  Execu- 
tions were issued, ¢ and. returns of no corporate property 
to be found, made. “They were then levied on the 
property of the complainant. He sought to enjoin any 
further proceedings on said exec utions, because of the 
aforesaid compromise, and because the bank made an 
assignment of its assets for the benefit of its creditors 
in 1866, and the defendants, with other creditors, filed 
a bill in the district court of the United States against 
said assignee, and recovered a decree for the assets then 
in hand. A part of these assets were certain bonds 
of the county of Floyd, which were in litigation. The 
complainant alleged that their value had never been 
credited on the aforesaid executions. ‘The injunction 
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was granted as prayed for. Subsequently, on the filing 
of the defendant’s answer and affidavits, the chancellor 
modified said restraining order, so far as to allow the 
execution to proceed for $2,000 00: 

Held, that the chancellor should hear evidence by affida- 
vits as to the solvency of said bonds received by the 
defendants, and if the same shall be shown to be sol- 
vent, direct that the amount thereof be credited on 
said executions, and that being done, that the injunc- 
tion be dissolved. J bid. 


BILL OF EXCEPTIONS. 
See Practice in the Supreme Court. 


BILL OF PARTICULARS. See Liens, 6. 


BOND FOR TITLE. 
See Vendor and Purchaser, 1, 3, 4, 7. 


CARRIERS. 


1. Where A, a common carrier, wrongfully and fraudu- 
lently takes goods to be conveyed to the owner, know- 
ing that B, another common carrier, has made a con- 
tract with the owner for the carriage of the same for 
hire, the former is liable to the latter in damages to 
the amount of freight he would have earned under his 
contract. Barnett et al., vs. Central Line of Boats.... 439 


2. If the owner of the goods had assigned the bill of 
lading to B, and the owner refuse to receive them from 
A, and B demands and receives the goods from A, and 
then deliver the same to the owner, who accepts them, 
such carrier so delivering must assert his claim for the 
freight against the owner. J bid. 


3. But if B, in order to obtain possession of the goods, 
has been compelled to pay A the amount for freight 
which the owner was to pay him, he is entitled to re- 
cover back the same from A. Ibid. 


4. If the goods, when received by B and delivered to the 
owner, were damaged so that the owner had a right to 
recoup for the damages against B’s claim for freight, 
B may recover the amount of the damages from A, 


I bid. 
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5. Would B, in this case, by reason of his special prop- 
erty in the goods arising out of the assignment of the 
bill of lading to him and his lien on the goods for his 
claim for freight, have a right of action against A for 
the damages? Quere. Ibid. 


6. There being no evidence in the record showing that 
defendants in error had any right to claim freight on 
the coal, or what amount of damages was done to the 
hay, and they not being entitled to recover from plain- 
tiff in error the amount which was paid for freight 
from New York to Apalachicola, the verdict is too 
large, and the judgment is reversed with instructions, 
Ibid. 

See Railroads. 
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Hanson vs. Crawley... ......s0+sseeceeee eeeeeees € sccnee seseee 41st Ga. R., 
Harvey et al. vs. Anderson, @X’P.......00 seeeeeeee voeeee 2th * 
PE OE, MID sascccstn oceans s0cseceessccdbccoe soccer jiceiase 42d 66 
Hollifield, adm’r, vs. Stell si 
Hose vs. King ......... 0.6. SE SEO COE erm eer er 2 ae 
FOMBEOR OO.) PERO. nce secs caccissss cscssssee secascoes ceces 31st &6 
ION TES NN 6 cng ncs-dsocunne: Sondensacird 48th 
Jones vs. Central Railroad & Banking Co 

Keaton vs. Davis 

Kemp vs. Williams 

Ladd & Wilson vs. Jackson 

Lee vs. Baldwin 

Macon & Western Railroad Co. vs. Baber... ........ 
Manufacturers’ Bank of Macon vs. Lamar 

Martin vs. Atkinson 

NN A I I ovcsceas ccgaccass-asenaddcd conaceneeess 25th 
Matthews vs. Poythre 88......... -2.cccvee coceceee ceccenees 4th 
Mayor and Council of Macon vs. Franklin........... 12th 
McRae vs. Adams....... Dsiaalbed aocidcada: <aeiaads vacate aia 36th 
Meeks vs. The State 51s 
Milner & Co. vs. Georgia Railroad & 'B: anking Co. 4th 
Mitchell e¢ al. vs. Mayor and Council of Rome.....49th 
I ahs, stain pidinda wubaee ebnedee th 
Pace vs. Trustees of Howard College 

Parish vs. Murphy 

Parsons vs. The State... 

Pendergrast vs. Foley 

Prescott & Pace vs. Jones & Peavy 

BN i ia atin dn tnvnsids Aanneiane-ddeneses <censesen ‘20th 
Reinhart vs. Miller 

Sharman vs. Lowe............ Saeki andihAcimbinananas hats 

Sheffield vs. Collier 

Shelton vs. Wright, adm’r........ Scan paarehamtaseniasiianeee 25th 
Shiels vs. Stark 

Shipp et al. vs. Wingfield 

Shorter vs. Wimble & Co 

Stallings vs. The State 

Btendaman v8. SimiMoONs ..cccc seccccce sccccc cocsecsoscccoes 39th 
Tennille vs. Phelps ef al......:00sceeceees ceeecseee coveee 49th 
Thomas, adm’r, vs. Kinsey. ....0000 ..s0ce cesses sosseseee 8th 
ROEREP GE. TORIBEOO sc cesene.cccccs. ctnesasee 100608 eS: 37th 
Wallis ef wa. vs. Garrisom........ seccccsee cooceee ee 3% 

Wair vs. The State 5 

West, alias Johns, vs. The State ........ cccccceee seees 49th 
Week OF Gl. OF 18, CB. TROGOM 6 sccccecce cases ccccccccescn 23d 
Whatly vs. Newsom 

White 00. HOPm@O0 .nccccccc sesee: ccescsces alii acta 
Williamson vs. Nabera......--...000-sseseee ienutain buenas J4th 
Williamson vs. Nabers 

Worthy vs. Johnson 


CERTIORARI. 


Where suit is instituted in a justice court for $55 00 
damages, and the claim as to $5 00 is abandoned, the 
right of earrying the case by writ of certiorari to the 
superior court for review exists. 
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CHARGE OF COURT. 


1. Where there is no error in what the court did charge, 
or in the refusal to charge the special requests made, 
and there is no motion for a new trial, this court will 
not grant a new trial on the ground that the court be- 
low failed to charge on certain points which the losing 
party claims were favorable to him, although under 
the evidence such further charge would have been 
proper. oye vs. Waters 

. A charge unwarranted by the evidence is error. Eady 
vs. Wingate 
Johnson vs. Quin, AMP. ....eceveees seesnie ei hn bia 


CHECKS. See Banks, 4. Criminal Law, 13, 32, 33. 


CLERK OF SUPERIOR COURT. 


A private citizen has not a right, against the consent 
of the clerk of the superior court and without the pay- 
ment of his fees, to examine the books of record in 
his office, for the purpose of making a full abstract of 
the contents thereof, for publication. Buck & Spencer 
vs, Collins .....006 sonehdenigns aistnemieiieninan onhetssendacenonns 391 


COMMENCEMENT OF SUIT. See Service, 4 
COMMON OF PASTURE. 


The right of common of pasture on wild lands cannot, 
in Georgia, be founded on the fact that one’s cattle 
have been pastured on such lands for twenty or thirty 
years. Davis et al. vs. Gurley 


COMPROMISE. See Injunction, 19, 20. 
CONSIDERATION. See Contracts, 1. 
CONSTITUTIONAL LAW. 


. To make a contract illegal as being in aid of the re- 
bellion, as provided by the 17th section of the fifth ar- 
ticle of the constitution of this state, it should be al- 
leged with whom the contract was made, and the terms 
of it, and that it was made with the intention and for 
the purpose of aiding and encouraging the rebellion, 
and the consideration therefor should be alleged, so 
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that the court could determine from the facts, whether 
the contract was made with the intention and for. the 
purpose of aiding the rebellion. Manufacturers’ Bank 
Of Macon v0. Bllis....0cccresccccccccccevcccscvcccccccccssees 154 


2. Under the constitution of 1868 the general assembly 
has authority to provide for the trial of misdemeanors 
in county courts and other inferior tribunals, by juries 
composed of a less number than twelve jurors. Allen 
i alls lnestsia aees a 


Under article 3, section 4, paragraph 5, of the con- 
stitution of this state, which declares that “no law 
shall pass which refers tg more than one subject matter, 
or contains matter different from what is expressed in 
the title thereof,” it is not competent for the general 
assembly to enact a law incorporating three separate 
and distinct corporations, or reviving by name three 
charters which had become obsolete. Ex parte Con- 


MCT rec cccccccecccccce sec ccecee cee reece cee ees cee eee Seeeeeee cee vee 


Where the title to an act is “ to consolidate and amend 
the several acts incorporating the city of Brunswick, 
and for other purposes therein mentioned,” and it con- 
tains a provision to make valid and confirm “all the 
ordinances of the Mayor and City Council of the city 
of Brunswick heretofore passed, and not in conflict 
with the constitution of the state of Georgia or of the 
United States :” 

Held, that it was just such legislation as this which the 
constitution intended to prohibit, when it excluded 
more than one subject matter from being embraced in 
the same law. Brieswick et al. vs. Mayor and City 
Commetl of Bramawicke.....002sescos-cosccscecccsscescssese, 639 

CONTEMPT. See Sheriff, 2, 3, 4, 6. 
CONTINUANCE. 

1. It is a good ground for continuance in the superior 
court, that the attorney, who is the party to the case and 
the sole counsel, is, at the time it is called for trial, en- 
gaged as counsel i in the argument. of an important case 
in the supreme court, the conflict in the hearing of the 


two cases being caused by an adjournment of the regu- 
lar term of this court. “Hill vs. Clark et al., adm’rs... 122 


2. A showing for a continuance, on the ground of the 
absence of a witness by whom the party will “sustain 
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his plea,” is not, if objected to, sufficiently certain. 
Balher ve. Ammen, GH i ossciasascincsdsesvtennnievesansiein 


3. This court will not grant a new trial on the ground 
of error in the judge in refusing a continuance if it 
appear, during the progress of the trial, that the wit- 
ness for whose absence the continuance was sought was 
immaterial. J bid. 


Continuaneces are in the discretion of the court, and 
this court will not interfere with that discretion if the 
party complaining is wanting in proper diligence. Aé- 


luntie and Gulf R. R. Co. vs. Florida Cons. Co....... 


In this case, the court having granted the claimant’s 
counsel leave of absence, though the docket did not 
show him to be of counsel, this court will not control 
ils discretion in continuing the case. Ross vs. Heard 


CONTRACTS. 


When one owning a tract of land supposed to contain 
minerals entered into a contract with another, in which 
it was stipulated that the other might enter upon the 


land and test it at his own expense, and should the 
land contain the mineral (copper) as hoped for, the 
person testing should have the right to buy, at a fixed 
price, if the mine was equal in vi alue to the Ducktown 
mines, the price to rise or fall accordingly as the mine 
was better or less valuable than said mines, and the 
testing was made and a valuable mine found, believed 
by the parties to be equal to the Ducktown mines, and 
the parties thereupon formed a joint stock company, 
the owner of the land taking one-fourth of the stock 
in full discharge of the amount agreed to be paid him: 
Held, that in considering whether the consideration agreed 
to by the owner of the land, to-wit: one-fourth of the 
stock, was a fair and adequate consideration, the cost 
of testing, together with the risk of losing the whole 
expenditure in case of failure, was the test of the con- 
sideration paid by the person testing, and if that was 
equal, under the circumstances, to three-fourths of the 
value, the consideration was fair and adequate. North 
Oi, Bilin. Gi s. Maicieccercontecionectaicsoneiops 


2. On a bill filed for specific performance, if the contract 
be in writing, is fair and just in all its parts, is certain 
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and for an adequate consideration, and capable of be- 
ing performed, it is as much a matter of course for a 
court of equity to decree a specific performance as it is 
for a court of law to give damages for it in other cases, 
and it was error in the judge to refuse to charge this 
as the law, in a case where the contract was in writing, 
and under the evidence it was competent for the jury 
to have found the contract, fair, just, certain, for an 
adequate consideration, and capable of being per- 


formed. Ibid. 


By the provisions of section 2794 of our Code, con- 
tracts of insurance must be in writing, and a subse- 
quent agreement to alter such a contract must also be 
in writing. Simonton, Jones & Hatcher vs. Liverpool, 


London and Globe Tes. Co a ER ee OR NE 


Where the law requires a contract to be in writing, 
equity will grant relief, if the party complaining has 
so acted on the parol contract as that it would bea 
fraud upon him to permit the other to deny the con- 
rac But in such cases the act must be in pursuance 
of the contract, on the faith of it, and induced by it. 


Ibid. 


Where an action is brought on an account for services 
rendered, a recovery may be had on a special contract 
where the bill of particulars sets out fully the terms. 
SORNGOR 0. Quit, GAM'T....cccccrcsecses sesscesccseesccese 


An instrument in the following form, to-wit: “July 
8, 1871. I hereby subscribe for one share of the capi- 
tal stock of the North and South Railroad Company 
of Georgia, and hereby owe, and acknowledge myself 
indebted to said company in, the sum of $100 00, pay- 

able to the order of said company on demand ; provi- 
ded the same is not to be paid, or any part thereof, 
until said road is graded from Columbus, Georgia, 
within one mile of the court-house in Hamilton, Geor- 
gia, within one year from date,” is an agreement to pay 
to the company $100 00 on demand, after the pre- 
scribed conditions are fulfilled, and not an agreement 
to pay what may be the market value of a share of 


the stock. North and South R. R. Co. vs. Winfree... 


Where a contract between a railroad company and 
contractors provided that the chief engineer of the 
company should be the inspector of the work, and 
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determine when the contract had been complied with; 
that all disputes and differences should be adjust- 
ed by him, and his decision should be conclusive 
without further recourse or appeal; that should the 
work, in the opinion of the engineer, not progress in 
such manner as to insure its completion by the time 
stipulated, the said engineer, after giving ten days’ no- 
tice, might proceed to have the work executed by hir- 
ing men, or by sub-contracting such portions thereof 
as he might deem necessary to insure its completion, 
at the expense of the contractors : 

Held, that said engineer was made the arbitrator of the 
rights of the parties under the contract, and his de- 
cision was as conclusive and binding as the award of 
any other arbitrator, and could only be attacked for 
fraud or some other ground of illegality recognized 
for that purpose. Grant, Alexander & Co. vs. Savan- 
nah, Griffin and North Alabama R. RB. C0 ..-sssssseseee 


8. If the engineer failed to give the ten days’ notice to 
the plaintiffs, as the work was progressing, prior to 
the time at which it was to be completed, and the com- 
pany fail to avail itself of the privilege which it had, 
by the terms of the contract, to insure the completion 
of the work by that time, and allowed the plaintiffs, 
to proceed with the work under the contract, making 
monthly estimates therefor, and if, when the work was 
completed, the engineer made a final estimate of the 
work, and if, in making such final estimate, he certi- 
fied that it was finished according to the contract, with 
the exception of certain specified deductions made there- 
in, then such acts and conduct on the part of the de- 
fendant would, in contemplation of the law, be a waiver 
of any claim for damages against the plaintiffs, under 
the contract, for not completing the work by the time 
stipulated therein, and the defendant would be estop- 
ped from claiming damages therefor. I bid. 


CORPORATIONS. 


The agent of a foreign corporation may acknowledge 
service of a declaration in attachment so as to author- 
ize a general judgment against his principal. Atlantic 
and Gulf R. R. Co. vs. Jacksonville, Pensacola and Mo- 
OO TR Ti CBiirticsiacitanscsinninniatinnesninnnns Gale 


See Banks. 
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COUNTY COURT. 


1. The judge of the county court of Dougherty county 
has the power, under the act of February 5th, 1873, 
to appoint the clerk of said court. Such power could 
have been exercised from the time of the passage of 
the act, although the original act organizing the court 
provided that the clerk of the superior court of the 
county shall be ex officio clerk of said court. The 
Bake ex rel. 00. Gilbert....0.0ce sccosccsscscoceses ose 


Where a trial was had in the county court, and the 
writ of certiorari sued out thereto, the hearing upon 
which was had before the judge of the superior court 
at chambers, the bill of exceptions to his judgment 
need not be served upon the solicitor general of the 
circuit. Service upon the solicitor of the county court 
is sufficient. Allen vs. The State .....cccseeceeceeeeeeeees . 


COUNTY MATTERS. 


. The ordinary has no authority to purchase land for 
the benefit of the county, sold for non-payment of the 
state and county taxes. Wilkins et al. vs. Benning et 


. Where an ordinary purchases for the county, land sold 
for the non-payment of the state and county taxes, at 
a sum far below its actual value, pays for it out of the 
county funds, holds it until reimbursed the sum thus 
paid out, and then conveys it to the county treasurer 
for an amount far less than its value, who purchases 
with a knowledge of all of the facts aforesaid, equity 
will deeree a conveyance of said property to purchasers 
at a sale thereof under an execution against the for- 
mer owner, based on a judgment obtained subsequent 
to the aforesaid tax sale. Ibid. 


3. The ordinary has no authority to pay the city taxes 
on property purchased as aforesaid, out of the county 


funds. Ibid. 


4, The person to whom the license to peddle is required 
to be granted, is he who travels and vends the goods 
and wares, and it is against such person that the pro- 
cess is to be issued, under section 536, Code, when he 
peddles without license. Howard & Soule vs. Reid et 
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5. A process issued under said section against A and B, 
on the ground that, as partners, they did, on, ete., in 
the county, ete., “ by their agent, peddle articles, ete., 
without having obtained license authorizing them to 
do so,” ete., is, upon its face, illegal and void. Ibid. 


CRIMINAL LAW. 


1. Under an indictment against A for assault with in- 
tent to murder B, by shooting at him, willfully and 
feloniously, with a loaded pistol, the jury found the 
following verdict: “We, the jury, find the defendant 
guilty of shooting, not in his own defense, and recom- 
mend him to the mercy of the court :” 

Held, that the verdict is not void for uncertainty, and 
that judgment may, by reference to the indictment, be 
entered upon it for shooting at B, not in his own de- 
fense, and without justification. Arnold vs. The State.. 


2. When A was arrested on a charge of assault with in- 
tent to murder, and gave bond to appear at the supe- 
rior court to answer, ete., and upon the finding of a 
true bill, the judge issued a bench warrant, under 
which A was arrested and continued in the custody of 
the sheriff until the trial, during the progress of which 
he escaped from the custody of the sheriff: 

Held, that the securities of the bond taken by the magis- 
trate were discharged by the subsequent arrest under 
the bench warrant, and are not liable on their bond. 
Smith, governor, vs. Kitchens et Al. ...c.cseccseseeeeeseeees 


On a charge of assault with intent to murder, if the 
assault be “not under such circumstances as if death 
had ensued, it would have been murder, it is illegal to 
convict the defendants of assault with intent to murder. 
Bapeiren 0 Oi, Gh. TO Be sicicnctanckiinse ntancianianinanans 


When three persons are tried together for assault with 
intent to murder and are found guilty, a new trial 
may, in this state, be granted as to one or more of the 
defendants, and the verdict stand as to the others, 


t bid, 


The advice given by the solicitor general to the secu- 
rity on the recognizance to have the principals in court 
as soon as he could get them there, with the assurance 
that the judgment of forfeiture would not be entered 
until next morning, may have misled the security so 
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as not to have applied to the court for indulgence until 
next day, or to employ. counsel for that purpose; and 
this, with the fact that the security did have the prin- 
cipals in court by the jury hour next morning, and so 
announced to the court, was sufficient to authorize the 
setting aside the judgment of forfeiture, although it 
had then been entered on the minutes. Woodall et al. 
vs. Smith, governor 


. Where, at the second term, after a demand for trial in 
a criminal case, the case was called in its order and the 
defendants failed to appear, and the recognizance was 
forfeited, and no new application was made to the court 
for trial, and no excuse given for failure to appear at 
the calling of the cause, it is too late after the juries 
are discharged, to ask fur an order discharging the de- 
fendants, nor does it help the case that the judge had 
announced, after he had gone through the criminal 
docket, that he would not try any more criminal cases, 
and that the defendant’s counsel had informed the so- 
licitor general that they desired their case tried. ‘The 
application should have been to the court, with an ex- 
cuse for failing to appear at the calling of the cause. 
Moreland et al. vs. The State.......+++ Aschiobiinnenen sone 


. On the trial of an indictment for an offense not capi- 
tal, a verdict of guilty is not illegal because it contains 
a recommendation of the defendant to mercy. Stephens 
vs. The State 


. Nor is such a verdict a cause for a new trial unless it 
appear that the jury may have been misled by the 
charge of the court on that point. bid. 


9. Where a defendant in a criminal case, gave a promis- 
sory note to the solicitor general for the fine imposed 
on him, and was afterwards pardoned by the governor 
and the fine remitted, and the same was unappropria- 
ted in the manner prescribed by law, such pardon and 
remission of the fine discharged the defendant from 
the payment of the note, even if it had been sued and 
judgment obtained upon it before the fine was remit- 
See, - FUPrall, GH, 96. WRC .eccscccecssscccccccscseses vn 


10. The testimony of the sheriff, which was objected to, 
was admissible for the purpose of showing that the 
note on which the judgment was rendered was the one 
taken for the fine; and we cannot say that the judge, 
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to whom the whole question was submitted, was not 
authorized to hold that the identity was proven. Ibid. 


11. Under the constitution of 1868 the general assembly 
has authority to provide for the trial of misdemeanors 
in county courts and other inferior tribunals, by juries 
composed of a less number than twelve jurors. Allen 
vs. The State.....-.. conere hnanneniesincnmpiee o 


12. Where the written accusation fails to charge the de- 
fendant with being a vagrant, because he was a pro- 
fessional gambler living in idleness, it was error to 
allow testimony showing such fact. Ibid. 


13. If one enter a house with intent to commit a felony, 
but the entering is through an open door without any 
breaking, actual or constructive, the offense is not bur- 
glary, nor, under our Code, section 4386, is it a suffi- 
cient “breaking and entering into,” that having en- 
tered with intent to commit a felony he unbolts a door 
to get out. White vs. The State 285 


14. On the trial of an indictment for gaming it was in 
proof that the parties played for checks or “chips,” 
which represented certain sums, which chips, when 
presented, were redeemed by the dealer at the price 
they represented : 

Held, that this was playing for a thing of value, and the 
conviction was right. Porter vs. The State. ...0.. s+ 300 


15. Where, on the trial of A for murder, it was in proof 
that A and B came to where the deceased was at work, 
and that the killing took place after an altercation in 
which A and B joined: 

Held, that it was not error in the court to permit the 
state to prove that B had, in A’s presence, not long 
before the killing, inquired of the witness if the de- 
ceased was at work at the place he was killed, espec- 
ially as the further proof was that A then said he 
would give the deceased a lick if he said what he 
heard he had said. Wair vs. The State......... satnaehits 303 


16. It is not error in the judge, on the trial of a case of 
murder, after fully charging the jury as to the law ap- 
plicable to the facts as they appear in the proof, to fail 
to charge the jury that section of the Code which pro- 
vides that all other cases standing on the same footing 
A a and justice shall be justifiable homicide. 

id. 
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17. As the defendant is clearly guilty of murder, if the 
principal witness for the state is to be belived, and as 
the prisoner’s own confession makes very nearly, if not 
quite the same offense, we cannot say the verdict is il- 


legal. Ibid. 


18. When the jury in a murder case, without any sug- 
gestion from the judge to mislead them in their ver- 
dict of guilty, recommend the prisoner to the merey 
of the court, the verdict is not for this reason illegal, 
the verdict not being founded solely on circumstantial 
evidence, and the court will not hear the affidavits of 
jurymen that they misunderstood the effect of their 
verdict. Ibid. 

19. Under our Code, section 4514: “If any two or more 
persons, either with or without common cause of quar- 
rel, do an unlawful act of violence,” it is a riot, and 
a violent assault or attempt to commit a violent injury 
upon the person of another, is an illegal act of vio- 
Jence within the meaning of the law. Rachels vs. The 


20. Joint offenders may be separately tried, and the ac- 
quittal of one of two charged with an offense, which it 


takes two to commit, does not operate as an acquittal 
of the defendant not tried. J bid. 

21. If a jury in a criminal case be impanneled, and be- 
fore any evidence is submitted the solicitor general dis- 
covers that one of the jurors was of the grand jury 
that returned the bill, the court may, under section 
4681 of the Code, withdraw such juror, unless both 
sides consent to waive the objection, and if the other 
juries have been discharged, may continue the case. 
PORTO 00, FRO GOR sense snince cesccscossinsece sone socsercs 


22. To constitute the offense of an assault with intent to 
murder, it must appear that the circumstances connect- 
ed with the assault were such, that had death ensued 
the accused would have been guilty of murder. Jdid. 


23. A defendant was charged with committing this of- 
fense upon an officer whilst engaged in arresting one 
M. The accused introduced witnesses who testified that 
M. had surrendered and laid down his knife, and that 
the officer immediately called in others, who entered 
the room, some with pistols, and upon M.’s taking up 
his knife, but making no advance, the officer struck 
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him immediately several blows on the head with a 
heavy stick, which would, in the language of the wit- 
ness, “ have killed a man or a mule,” and that the ac- 
cused, under these circumstances, shot the officer. The 
court charged the jury that if the officer, in the exe- 
cution of his authority, was obstructed or interfered 
with by the defendant, and in this interference the de- 
fendant did make the assault with intent to kill the 
officer, it would have been murder if the officer had 
died, unless they believe that the defendant had some 
provocation other than is set up in this case: 

Held, that the legal effect of the charge was to wholly 
withdraw from the consideration of the jury the evi- 
dence submitted by the defendant, and it tended, in 
connection with another part of the charge, to im- 
press the jury, that no matter what degree or charac- 


ter of violence may have been committed by the offi- : 


cer on M., the defendant was guilty of the offense 
charged. Though there was strong counter-evidence 
on the part of the state, the court should have left it 
to the jury to determine, if they were satisfied from 
the evidence that the accused had reasonable grounds 
to believe that the life of M. was in serious ‘danger, 
and shot to prevent him from being unlawfully killed, 
whether those facts did not affect the question as to 
malice on the part of the defendant, so as to mitigate 
the offense of which he may be guilty. bid. 


24. An indictment charging that the defendant did, on 
the fourth day of April, 1873, being Sunday, keep 
open a tippling house, when in fact the said fourth day 
of April was Friday, is not a good indictment, and a 
motion in arrest of judgment should have been sus- 
tained, Werner 00, TR6 Bie occcsisscctossscovcesecssnesse 


25. Where, on the trial of an indictment for assault with 
intent to murder, there was evidence that whilst the 
prisoner and another were engaged in a fight, two 
other persons interfered against the prisoner, one strik- 
ing at him with his knife, and the other hitting him 
with his fists, and the fight having ceased by mutual 
consent, the prisoner immediately cut his principal op- 
ponent with his knife, it was error in the court to re- 
fuse the following written request to charge the jury: 
“Tf the circumstances surrounding the prisoner at the 
time of the stabbing were such as to excite the fears 






426 
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of a reasonable man that he was in danger of losing 
his life, or that some great bodily harm would be done 
to him, he is not guilty,” especially as it does not ap- 
pear in the record that the court did charge that if 
there was great provocation (so as, that if death had 
ensued, the crime would have been manslaugliter 
only,) then they could not find him guilty of assault 
with intent to murder, Meeks ts. The State........+00 


26. It was not error to admit testimony of the sayings 
of the prisoner next day after the fight, showing bit- 
ter hatred towards the person stabbed, as it tended to 
show malice at the time of the stabbing. bid. 


27. It is not error in the court, on the trial of a crimi- 
nal case, to require the witnesses of both the state and 
the prisoner to be sworn, and to leave the court-room 
before commencing the examination of any of the wit- 
nesses. Ibid. 


28. It is not a good ground to quash an indictment that, 
in organizing the grand jury which found it, the judge 
discharged from the traverse jury a juryman sum- 
moned and sworn thereon, and placed him upon the 
grand jury for the term, and that he was chosen fore- 


man thereof. Sims vs. The State.......ccccccccccscesesess 


29. It is not a good ground to quash an indictment that 
it was found at an adjourned term of the superior 
court. Ibid. 

30. It is not error, on a trial for murder, for the court to 
allow evidence of a difficulty between the parties three 
weeks before. It bears upon the great question in 
every such case, to-wit: whether the killing was done 
with malice or not. Brown vs, The Sttes.cssssseseese 


31. When a motion was made for a new trial, on the 
ground that a witness (whose affidavit was produced) 
would testify to certain threats made by deceased 
against the prisoner, and which the witness had com- 
municated to the prisoner before the rencounter in 
which the killing occurred, and the movant stated on 
oath that said facts and their importance did not occur 
to him at the trial, and that he had not informed his 
counsel of them, he being an ignorant man and know- 
ing nothing of his rights : : 

Held, that as it appeared on the trial that the prisoner 
and deceased had each made threats the one to kill the 
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other, and as the evidence now relied on was only cu- 
mulative, and could at least only strengthen a line of 
defense insisted on at the trial, it was not error in the 
judge to refuse the new trial, as the reason for the neg-. 
lect to introduce it at the trial was unusual and open 
to suspicion, Ibid. 


32. When a recognizance has been forfeited, the law re- 
quires that the clerk shall issue a seire facias thereon, 
returnable to the next term of the court; and if such 
officer allow the next term to pass, and then issue a scire . 
facias, it was error in the court to render judgment 
thereon against the security at the succeeding term. 
Wright 08. The Glate.....00000+000000c0ce secssecevsseses cesnse 


33. An indictment charging the defendant with the for- 
gery of a bank check, payable to the order of ......, 
— be — on demurrer. Williams vs. The’ 


34. The check was not payable to bearer nor to the or- 
der of any named person, and was therefore so incom- 
plete and imperfect that no one could have been de- 


frauded by it. Ibid. 


35. An indictment for forgery must specify the person 
intended to be defrauded. Ibid. 


36. When a jury, on the trial of a criminal case, have 
retired to consider the verdict, and have been called 
back by the court to be recharged, it is the right of 
the defendant to have his counsel present, and he does 
not lose this privileg unless by a clear and distinct 
waiver thereof. Martin vs. The State........cssesseeeees 


37. In criminal cases below the grade of felony, the testi- 
mony of an accomplice may be sufficient to authorize 
aconviction. Crisson vs. The State.....+-ccessees 


38. But where the accomplice was impeached by show- 
ing that he had before the trial made affidavit that the 
defendant was not guilty, and stated in his testimony 
as a reason why he had sworn falsely, that it was done 
under a threat, which threat was denied by the person 
charged by him with having made it, he being also a 
witness : 

Held, that it was error in the court in charging on the 
question of alibi—upon which point the defendant 
had introduced evidence, and which charge was found- 
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ed solely on the testimony of the accomplice, to say to 
the jury: “In disposing of the witness to prove the 
alibi you will consider whether there are any material 
facts proven in the case which challenge your full be- 
lief, which are entirely incompatible with the evidence 
of the witness, Robinson, who proves the alibi, then 
without imputing falsehood to him you will charitably 
conclude that he was mistaken as to the time, if the 
witness lived close by the accused, had frequent oppor- 
tunities of seeing him, and frequently saw him drunk 
in visiting his house,” ete. J bid. 


39. The power to punish offenders against its ordinances 
by fine or imprisonment, conferred upon a municipal 
corporation, does not include the authority to coerce 
the payment of a fine by imprisonment. Brieswick et 


al. vs. Mayor and City Council of Brunswich.....6 1.0. 639 


DAMAGES. 


1. In an action for a tort, the question of damages being 
one for the jury, the court should not interfere with 
the verdict, unless the damages are either so small or 
so excessive as to justify the inference of gross mistake 
or undue bias. Patterson vs. Phinizy & Co...... seassee BO 


If the defendants abandoned the care of the cotton 
when it was thrown out of their buildings and were 
guilty of want of ordinary care in not ret taking it, the 
measure of damages is the value of the cotton at the 
time of the abandonment and not ,at the time of the 
demand. Smith & Oneal vs. Frost.....ccccceccccccecceses 


3. Damages for a continuing trespass, such as those aris- 
ing from overflowing one’s land, can only be recovered 
to the time of commencing suit therefor. Subsequent 
damages for a continuance » of the trespass give a new 

right of action. Savannah and Ogeechee Canal Oo. vs. 
BOUT GUR. cc cccesessvcssecesssesccsesacscesecsccssensse soscceess 


4, The plaintiff in this case was not entitled to have in- 
cluded in the verdict, as part of his damages, the out- 
Jay he made for the purpose of planting and cultiva- 
ting land which he knew was then overflowed. Ibid. 


5. Where the witnesses state that the land taken by a 
railroad company is worth as land only $6 00 or $7 00 
per acre, but in the form and for the purpose it is 
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taken it is worth to the ree of the land from $30 00 
to $50 00 per acre, the presumption is that the in- 
creased valuation is put upon it on account of the 
damages done to the balance of the land; and no other 
damages should be allowed than what are specially 
stated and proved as further and additional damages. 
Selma, Rome and Dalton R. R. Co. vs. Redwine, adm’x. 


. Where the witnesses give the value of the land appro- 
priated by the road, on the basis above stated, the 
damages cannot be increased by general statements 
that the value of the land as taken, with the inciden- 
tal advantages and disadvantages done to the land by 
the road, make a sum greater than what the value of 
the land thus estimated amounts to. Ibid. 








The special damage suffered by the plaintiff’s orchard 
may be allowed as proven. Ibid. 


Interest in such cases cannot be given except as part 
of the damages, and then only from the time when the 
damages occurred, J bid. 


. Under the authority given by statute to this court, it 
is directed that a new trial be granted, unless the de- 
fendant in error will write from the verdict and judg- 
ment the sum of $220 00, and upon the same being 
done the judgment shall stand affirmed. Ibid. 


10. When the questions made by the bill of exceptions 
have been betore decided by this court adverse to the 
plaintiff in error, damages will be awarded. Brown 
18, DCs OEP occnsnsindensssnsstiapeticrunsanenamesinants 


11. In an action against a railroad company for an in- 
jury to the person, damages traceable to the act, but 
not its legal or natural consequence, are too remote 


and contingent. Montgomery & W. P. R. R. Co. vs. 


Pain UILG worccacceccrccevecccvccesescceccessssceees eorese Ceeeeeeese 


Pain and bodily suffering, resulting from a tort to 
. person, may be considered by the jury in estimat- 
ing damages. Western & Atlantic R. R. Co. vs. Drys- 


W fens the jury may, from the evidence, reasonably 
“* that there were any aggravating circumstances, 
such as gross negligence in the act whereby the i injury 
Was inflicted, they may increase the damages beyond a 
mere compensation for the i injury done; and in’such a 

Vou. i. 44. 
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case, where the judge who tries it refuses a new trial, 
the damages given must be grossly excessive before 
this court will interefere. J bid. 











DEBTOR AND CREDITOR. 


1. Where the question at issue was, whether the convey- 
ance of a tract of land by a father, who was in insol- 
vent circumstances, to his son, for an alleged consider- 
ation, was made for the purpose of hindering and de- 
laying his creditors, the possession by the father after 
the alleged sale was a badge of fraud. Johnson vs. 
TT cis inssrsintenvivcsesonetsne ses ssctecsseenanseanss oe 18 


2. If the deed was made for the purpose aforesaid, and 
it was taken by the son knowing such intent, then it 
was void as to the creditors of the father. Ibid. 


3. The ability of the son to pay the purchase money for 
the land before and at the time of the purchase, was 
a material circumstance for the consideration of the 


jury. Ibid. 


4, If the claimant has an equitable right to compel the 
plaintiff in execution to levy upon property still owned 
by the defendant, before levying upon land conveyed 
to him, he must allege it in his pleadings, to entitle him 
to such relief. Gormerly vs. Chapman,......cseseeeeeees 421 


5. Where land is fraudulently conveyed by the defend- 
ant in execution to the claimant, for the purpose of de- 
feating his creditors, such creditors may levy upon 
such property in the first instance, and this right is 
not defeated by the fact that the defendant subsequent- 

ly employed counsel to subject said land to the pay- 

ment of his debts. bid. 



































DECREE. See Equity, 7, 8. 


DEEDS. 


1. A deed was executed in 1861 by an administrator for 
land purchased at his sale, reciting that J. B., as trus- ; 
tee for his wife, M. B., was the highest bidder. It 
then acknowledges the receipt of the purchase money 
from J. B., trustee for M. B., and cony ey ed the land 
to J. B., trustee for M. B., his successors in office and 
assigns: 
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Held, that the deed having been made by an administra- 
tor to the husband and accepted by him, a separate 
estate in the wife was thereby created, although there 
were no special words in the deed to that effect. Brown 
vs. Kimbrough, adut's, 6 Gb ..ccccessscsesscosssssessssacees 


Such being the legal effect of the deed, a bill filed by 
the wife against vendees holding under her husband, 
with notice of the deed, for the purpose of canceling 
the conveyances executed to them, and charging that 
the land was paid for by her husband out of her sep- 
arate estate, is not demurrable. bid. 


B. held judgments against F. for $3,000 00, obtained 
before 1868. In 1869, F. had a homestead assigned 
in certain lots of land. It does not appear that there 
were any minor children. Before the homestead was 
finally approved by the ordinary, F. signed a deed, 
regularly attested, conveying one of the lots of land 
contained in the homestead to B. The wife of F. also 
signed the deed, but her signature was attested only by 
one witness. The deed recited the fact that B. held 
the judgments for $3,000 00; that the homestead had 
been taken by F.; that B. had made no objections on 
an agreement that the lot should be conveyed to him 
in full satisfaction of the judgments, provided they 
were not paid: 

Held, that as no title was vested in the beneficiaries of 


the homestead as against the judments held by B., 


and as no fraud is charged in the transaction, the title 
conveyed by F. to B. is good against the claimant un- 
der the homestead. Burnside vs. Terry et dl.......0000. 


An instrument which has all the formalities of 1 a deed, 
except the following words in the concluding part of 
it: “This deed is not to go into effect until after the 
death of said B. Bright, (the grantor,) he being very 
ill,” under the 2395th section of the Code, is a testa- 


mentary paper. Bright et al. vs. Adams et al. 
DISCOVERY. See Lquity, 6, 15. 


DISTRIBUTION. 
The grand-child of an intestate, whose father died be- 
fore the grand-father, takes an interest in the estate of 
the intestate, subject to the advancements made to the 
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father of such grand-child. Bransford, adm’r, vs. 
Cramaford ...seccccccccsscccsccoccccs soccccceccsssececs secvccees 


The declaration of such intestate, that certain notes 
which he held on his son, were not held by him as 
debts against his son, but as advancements to him, are 
admissible in evidence in an action by the grand-child 
for her share in the grand-father’s estate. Ibid. 


By an act of the legislature of this state, passed in 
1850, the name of Mathew R. Brown, of the county 
of Muscogee, was “changed to that of Mathew Down- 
er, and it was enacted that he be entitled to all the 
rights and privileges that he would have been entitled 
to had he been born the son of Joseph Downer, of the 
county of Muscogee, and be made capable by this act 
of taking, receiving and inheriting all manner of prop- 
erty under the statute of distribution of this state, so 
far as relates to the estate of the said Joseph Downer.” 
The son thus adopted died before the said Joseph, 
leaving children : 





Held, that in the distribution of the property of Joseph 
Downer, the children of Mathew stood in the place of 


and represented the father, and took whatever of said 
estate he would have taken if living. Pace, adm’r, et 
al., vs. Klink, adm’r, et al....s...ececeeee piknancibbnabhnndes 


. When legatees take the individual note of the execu- 


tor, secured by mortgage on his individual property, 
in discharge of their legacies and receipt him there- 
for, as executor, the debts lose their fiduciary charac- 
ter. Lawton & Willingham et al. vs. Fish, ex’x......... 


EASEMENT. See Water, 2, 5. 
EJECTMENT. 


. Where there was an action of ejectment with two de- 


mises, one from “The Central Female College,” an in- 
corporation, and the other from five persons as trustees 
of a church, and on the trial a deed was shown to the 
premises from the Central Female College to the said 
trustees, but it appeared that all of the trustees were 
dead at the commencement of the suit but three, and 
that the suit was brought without any authority from 
either of the three living: 


Held, that the court was right in dismissing the suit. 


Central Female College vs. Persons wi. sesseeseseeserecsees 


20 
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2. Under the facts of the case, as they appear from the 
whole record, it was not error in the judge to refuse 
to reinstate the case on the showing made. ‘The title 
having passed out of the “Central Female College,” 
the right to sue or to use the name of the college is in 
the trustees of the church, and as to authority from 
the trustees of the church, the whole subject was fairly 
before the court at the trial, and on the previous mo- 
tion for continuance. bid. 


EQUITY. ; 
Where an ordinary purchases for the county, land sold 
for the non-payment of thé state and county taxes, at 
a sum far below its actual value, pays for it out of the 
county funds, holds it until reimbursed the sum thus 
paid out, and then conveys it to the county treasurer 
for an amount far less than its value, who purchases 
with a knowledge of all of the facts aforesaid, equity 
will decree a conveyance of said property to purchasers 
at a sale thereof, under an execution against the former 
owner, based on a judgment obtained subsequent to 
the aforesaid tax sale. Wilkins et al. vs. Benning et al. 


On a bill filed for specific performance, if the contract 
be in writing, is fair and just in all its parts, is certain 
and for an adequate consideration, and capable of be- 
ing performed, it is as much a matter of course for a 
court of equity to decree a specific performance as it is 
for a court of law to give damages for it in other cases, 
and it was error in the judge to refuse to charge this 
as the law, in a case where the contract was in writing, 
and under the evidence it was competent for the jury 
to have found the contract, fair, just, certain, for an 
adequate consideration, and capable of being performed. 
North Ga. Min. Co. vs. Latimer ....ccccccecccesee sesceeee 


Where the law requires a contract to be in writing, 
equity will grant relief, if the party complaining has 
so acted on the parol contract as that it would bea 
fraud upon him to permit the other to deny the con- 
tract. But in such cases, the act must be in pursuance 
of the contract, on the faith of it, and induced by it. 
Simonton, Jones & Hatcher vs. Liver ‘pool, London and 
GR Bits Cicsacdscccnnsidoeciecce in oan ee 


4, When one had a policy of insurance on a stock of 
goods in a certain house, and undertook to remove the 
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goods to another house, and whilst actually engaged 
in such removal was asked (as is alleged) by the agent 
of the company, if he desired his policy transferred. 
The insured replied, by all means, if necessary, and 
the agent consented to the removal, and promised to 
make the necessary entry on the books, The insured, 
thereupon, continued the removal, took out no new in- 
surance, and his goods were subsequently lost by fire: 
Held, that this was “not such action on the alleged parol 
agreement as estopped the insurance company from in- 
sisting that the contract was not in writing. Ibid. 


5. On January 24th, 1867, 8, executed his mortgage 
deed upon a lot in ‘the city of Atlanta to G., A secure 
the payment of a promissory note for $2 822 5 The 
mortgage was foreclosed, and the execution fake 
therefrom levied upon the property mortgaged. After 
the foreclosure, S. had said lot set apart to him asa 
homestead under the act of 1868, and, with the ap- 
proval of the ordinary, as required by said act, sold 
the same to M. for $1,750 00, the value of the lot. 
M., under the decisions of a majority of this court, 
believing his title good, placed improvements on said 
lot to the value of 82, 500 00. He claimed the prop- 
erty, and filed an equitable plea, praying that he might 
be allowed the value of his improvements, the supreme 
court ef the United States having declared the act of 
1868 unconstitutional as against contracts existing be- 
fore its date: 

Held, that the entire property with improvements should 
be sold, and the value of the lot at the time of the 
sale to the claimant, with interest thereon, paid to the 
mortgage fi. fa., and the balance to the claimant. Jc- 
Phee vs. Guthrie & Co rdesbevesese. conde 


6. Where complainants make the defendant their own 
witness by praying discovery, he is bound to relate the 
whole truth and to explain the entire transaction with 
which he is charged. All statements in his answer, to 
this end, are responsive to the bill. Moody, adm’r, vs. 
Metcalf et al......+4 antes , eotensedecacaesocscocs 


T. In the case of a creditor’s bill to marshal the assets of 
an insolvent railroad company, there had been a re- 
ceiver appointed ; the claims of all the parties had been 
referred to a master who had made a report, fixing the 
amount, character and liens of the several claimants 
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upon the fund, and this report had been excepted to, 
and each claim had been considered and passed upon 
by the jury, or by consent by the judge without a 
jury, and a judgment taken fixing the amount, char- 
acter and lien upon the fund of each, and thereupon 
there had been a decree taken, by consent of all par- 
ties, for the sale of the road, and that the proceeds, 
should be brought into court and be distributed ac- 
cording to the liens fixed by the decree, reserving the 
rights of certain parties, where claims were yet un- 
settled, and the road was sold, and at the next term 
of the court a final decree was passed, holding up 
so much of the proceeds as was necessary to pay the 
claimants then before the court the amount and lien of 
whose claims were yet unsettled, and ordering the re- 
mainder of the fund to be paid out by commissioners, 
according to the consent decree, and barring all others: 
Held, that such a final decree was right and proper un- 
der the facts of the case; that it needed no interven- 
tion of a jury, and was only the final judgment of the 
court to carry into effect, through ministerial officers, 
the previous decree, taken by consent of all parties. 
Clews & Co, et al. vs. First Mortgage Bondholders et al. 


8. A decree by a court of record, purporting upon its 
face to be taken by consent of all parties to the record, 
has the verity of a record as to the recital of the con- 
sent, and is not to be controverted except for fraud, 
accident or mistake, and then only on a proceeding 
directly to set it aside. Ibid. 


9. Under the act of 1866 and the constitution of 1868, 
which secure to a married woman, as her separate es- 
tate, all property given to, inherited or acquired by 
her, the husband cannot_assert her rights in reference 
to such property in his own name. Dunnahoo vs. Hol- 
land, ear’r, et AL.s.eseevereeeeee eennesee 


10. As the agreement provides that when the estate is 
ready for distribution, it shall be paid out ‘to each of 
the children of the deceased,” the husband of one of 
the daughters cannot, by a bill filed in his own name, 
enjoin a suit pending against him for the purchase 
money of property of the estate sold by the executors, 
for the purpose of setting off against said claim his 
wife’s interest in said estate. For the same reason the 
other children must be made parties. Ibid. 





688 INDEX. 





11. As the will conveyed certain lands to the children of 
complainant, and as the subsequent agreement did not 
affect them, they were not necessary parties. Ibid. 


12. A bill was filed by various creditors of A, claiming 
to have liens on his effects, and a receiver was appoint- 
ed who took the assets into possession and reduced 
them to money. There was a trial and a verdict dis- 
tributing the money among the liens, but before anv 
formal decree was made and the money paid out, B 
filed a petition setting up that he was a judgment 
creditor, having a higher lien than any of the original 
claimants, and praying that his debt be paid: 

Feld, that whilst it was not too late for B to come in, as 
the fund was still under the control of the court, yet 
the decree of the jury was prima facie to be taken for 
true, and it was not error in the court, B offering no 
proof to contradict the charges in the bill, to decide 
the questions of priority according to the face of the 
record. Gray vs. Perry et Al. .s.ccceeceeseeee peowen 


13. Where a bill was filed for the specific performance of 
a contract, not in writing, alleging that the officers of 
a certain railroad company, in consideration that the 
plaintiff would consent that the road should run 
through his land, without charge against the company 
for the right of way or for damages, if the company 
would erect a depot on plaintiff’s land and make it one 
of its stations, and setting forth that the road had been 
built, and that plaintiff had not claimed or recovered 
anything for the right of way or for his damages: 

Held, that there was no such part performance of the 
contract by either party as authorized a specific per- 
formance of this agreement, not in writing, in relation 
to lands or an interest therein. Haisten vs. Savan- 


nah, Griffin and North Alabama R. R. Co......+6 


14. A B died since the act of 1866, leaving as his heirs- 
at-law five daughters, all of whom were married, and 
also leaving a widow. Three of the daughters and 
their husbands, as complainants, filed a bill against an- 
other daughter and her husband, seeking to set aside 
as fraudulent a deed made by the deceased to the de- 
fendants during his life, giving to them certain lots of 
land. The bill did not make the widow or the other 
daughters parties. The jury found for the complain- 
ants, and decreed that the land should be sold, the pro- 
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ceeds be applied to the support of the widow for life, 
and at her death be distributed among the heirs-at-law 
of the deceased father : 

Held, that the verdict was illegal. The husbands of the 
daughters, the complainants, had no interest in the 
land, and if the deed was set aside, the rights of the 
widow and the heirs was fixed by law, and not in is- 
sue before the jury. Smith et al. vs. Pate et al......++ 


15. The answers of the defendants, so far as’ they go to 
explain the arrangement made for the disposition of 
the land and negroes in November, 1863, are, under 
the charges in the bill, responsive, and were - -properly 
submitted to the jury as evidence. Ferguson vs, Fer- 
geet, OF, Bb AM savesenccssonnecassssinssorsgencesatewatnek tn 


16. It is not necessary that a defendant should make an 
affidavit of any sort for the purpose of amending his 
answer, unless in the case of a sworn answer to make 
oath to the amendment. J bid. 


17, When a complainant does not rely on the answer of 
the defendant, and introduces other evidence on the 
trial, the defendant, if he offers no evidence, is enti- 
tled to the conclusion in the argument to the jury. 


Ibid. . . 


18. The defendant can obtain the same relief in a court 
of law, as to the rescission of the contract, as he could 
in a court of equity, and have the verdict so moulded 
as to compel the defendant to surrender the possession 
of the land, and.to place the parties in the same con- 
dition in which they were before the contract was 
made. Sizemore vs. Pinkston.....cocescseseceseeseee soeee 


ESTATES. See Wills, 8. 
ESTOPPEL. 


When one had a policy of insurance on a stock of 
goods in a certain house, and undertook to remove the 
goods to another house, and whilst actually engaged in 
such removal, was asked (as is alleged) by the agent of 
the company, ‘if he desired his policy transferred, The 
insured replied, by all means, if necessary, and the 
agent consented to the removal, and promised to make 
the necessary entry on the hooks. The insured, there- 
upon, continued the removal, took out no new insu- 
rance, and his goods were subsequently lost by fire: 
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Held, that this was not such action on the alleged parol 
agreement as estopped the insurance company from in- 
sisting that the contract was not in writing. Simons 
ton, Jones & Hatcher vs. Liverpool, London and Globe 
pL) eer seteccccece ccccese e+ eeesee endecesescoces 

2. The plaintiff having taken a mortgage from the ma- 
ker of said note on one-fourth of the crop, to secure 
its payment, is estopped from claiming the said one- 
fourth from the defendant. Rhodes vs. Hart.......+++ 


3. If the engineer failed to give the ten days’ notice to 
the plaintiffs, as the work was progressing, prior to the 
time at which it was to be completed, and the company 
failed to avail itself of the privilege which it had, by 
the terms of the contract, to insure the completion of 
the work by that time, and allowed the plaintiffs to 
proceed with the work under the contract, making 
monthly estimates therefor, and if, when the work was 
completed, the engineer made a final estimate of the 
work, and if, in making such final estimate, he certi- 
fied that it was finished according to the contract, with 
the exception of certain specified deductions made 
therein, then such acts and conduct on the part of the 
defendant would, in contemplation of the law, be a 


waiver of any claim for damages against the plaintiffs, 
under the contract, for not completing the work by the 
time stipulated therein, and the defendant would be 
estopped from claiming damages therefor. Grant, Al- 
exander & Co. vs. Savannah, Gr ifin and North ‘Ala- 
DOME BR. BR. Ciicrvrvcesessseccsccsesccsesese stusesesseooese eo 


EVIDENCE. 


. The grand-child of an intestate, whose father died be- 
fore the grand-father, takes an interest in the estate 
of the intestate, subject to the advancements made to 
the father of such grand-child. Bransford, adm’r, vs. 
Cpatgferd..cccccee cece ssasecceses peeseenses snsesaboosssouesecs 

. The declaration of such intestate, that certain notes 
which he held on his son, were not held by him as 
debts against his son, but as advancements to him, are 
admissible in evidence in an action by the grand-child 
for her share in the grand-father’s estate. Ibid. 

. A witness may give his opinion of the sanity of a tes- 
tator, if he state the facts on which that opinion is 
founded. Dennis et al. v8. Weekes.....cccececeeeseee oseee 
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4. Under this rule, the opinion of the witness, Peek, as 
to the condition of testator’s mind when he last saw 
him, was admissible, for he gives the facts on which he 
rests that opinion. The same may be said of the opin- 
ion expressed by caveatrix in her testimony. Ibid. 


But his does not entitle the witness to give an opin- 
ion “that testator was in a condition to be easily in- 
fluenced,” or “that he seemed to be under the influence 
of W. altogether,” or to state, “he cannot say what 
the full influence of W. was, although he (the testator) 
seemed to be obedient to the commands of W.” The 
witness should give the facts on which these statements 
were based. J bid. 


The remark made by caveatrix in her testimony: “TI 
did not know that W. was the first, and probably by 
far the largest legatee in the will,” was not admissible 
to prove that W. was such a legatee, but it was com- 
petent for her to give it as a reason, and for what it 
was worth, as such, why she had changed her purpose, 
as indicated by former declarations of hers, not to con- 
test the will. J bid. 


. On the trial of an issue of devisavit vel non, the ad- 
mission of an executor before qualification is admissi- 
ble to impeach the will, when such admission is in 
reference to the conduct or acts of the executor as to 
some matter relevant to the issue. Ibid. 


. Parol evidence of the declarations of a testator, ex- 
pressing dissatisfaction with his will, and made shortly 
after its execution, such as “I have done something I 
ought not to have done; I have made my will, and 
did not make it as I wanted to; I know I did wrong, 
but I could not help it. Lord God Almighty, who 
ever heard of such a will, but I can’t change it,” is ad- 
missible, not to prove the fact that fraud was prac- 
ticed upon him, or that undue influences was actually 
exercised, but as tending to show the state of testator’s 
mind, and that he was in a condition to be easily in- 
fluenced. Ibid. 


Ina suit upon an unliquidated account, the plaintiff 
stated in his answers to interrogatories taken out in his 
own favor, to which was attached a copy of the ac- 
count sued on, as follows: “We did keep a regular 
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set of books in the years 1867 and 1868, and the ac- 
count is correct :” 

Held, that this was not sufficient proof of the account; 
the answer, plainly, is based upon the books, and they 
should have been produced, proven and supported, in 
the usual way. Crawford, adm’r, vs. Stetson & Bro... 


10. Under the construction of the contract and of the or- 
der ot the court permitting the plaintiff in error to 
take from the receiver the cars in dispute, on his giv- 
ing up his right to go upon the general fund for the 
amount of his debt, reserving his right to claim hire 
and damages, we are of opinion that the court erred in 
ruling out F the testimony as to the value of the rent of 
the cars and the damage to the cars over and above 
the wear and tear, and on this ground we think there 
ought to be a new trial. As to the six cars not deliv- 
ered, we do not see that any issue was made as to them. 
Dawson Manufacturing Co. vs. Brunswick & Albany 
Bi Tle I AE ih rcstncctnnctisndnsissceseceavensdscnncevenseseees 


11. Where clients authorize their attorney at law to make 
a certain contract with a party, which is done, and the 
contract is carried out according to the agreement, such 
authority thus given is not a confidential communica- 
tion by the clients, and the attorney is a competent 
witness to prove the contract. Burnside vs. Terry et 


al POPSET EEH HE EH HEHEHE EEEEEHESEHETEH HEHE CHET EEEEHE' S ©. 8888 


12. On the trial of a suit against a railroad company for 
damages to the plaintiff (who was an employee of the 
company) caused by the negligence of his co-employees, 
it was error in the court to permit the plaintiff to tes- 
tify before the jury, that an assistant supervisor had 
told him, after the injury was done, that the company 
felt itself under obligations to support him and his fam- 
ily during his life. Hast Tennessee, Virginia and Geor- 
CE Bas ie WN BIE. cccsscccccnsacecserinssns seaseses 


13. Where no plea of lis pendens is filed, a record show- 
ing the pendency of a former suit between the same 
parties, involving the same issue, is inadmissible. 
BE OR, FOI OOF onensinvsncsevns caccsosssscsccesceese 


14. Where the written accusation fails to charge the de- 
fendant with being a vagrant, because he was a pro- 
fessional gambler living in idleness, it was error to 
allow testimony showing such fact. Allen vs. The State. 264 
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15. Whether answers to interrogatories which are claimed 
to be leading, shall be read, is a question resting in the 
sound discretion of the judge trying the cause, and 
this court will not overrule his judgment unless it be 
manifest that injustice has been done. Ewing, adm’r, 
ob alk. we. Tenth, QUE Sa Bscneciciarecdccsincssclessatanelt 


16. Where the main issue in a cause on trial was whether 
the defendant had procured a receipt in full from an 
heir-at-law by false representations, and it was in proof 
that he had written a certain letter to B, another of 
the heirs, and had in that letter directed B to commu- 
nicate with the plaintiff, and that he had written let- 
ters to other heirs, referring to this letter to B, and the 
plaintiff, in her interrog: itor ies, stated that in giving 
the receipt she acted on said letters, with a like one to 
herself, and attached to her answers the original letter 
to B: 

Held, that it was not error in the judge to permit the 
answers and the original letter to B to go to the jury 
in evidence. J bid. 


7. If the defendant put in evidence the testimony of 
the principal as to what he said to the payee at the 


time the words were added to the note which are com- 
plained of, for the purpose of showing that he, the 
principal, was to be exclusively bound for the addi- 
tional liabilities caused by those words, it is competent 
for the plaintiff, in rebuttal thereof, to prove all that 
the principal said at the time, as part of the res geste. 
And if such proof be not competent to charge the se- 
curity with knowledge of and consent to the change, 
he should ask the court, by its charge to the jury, or 
when the evidence is admitted, so to limit its effeet. 
Femina 00. CHM) siccacnsssnsescssniavincueserndinasninges 


18. When, on the trial of a claim to property levied on 
under an execution, the issue was whether the sale of 
the land levied on by the defendant to the claimant, 
was fraudulent, and the plaintiff in execution offered 
to prove that about the time of the sale in question, 
the defendant had sold to the claimant, who was his 
son-in-law, all his other real estate: 
Held, that this was competent evidence to go to the jury 
on the question of fraud, and it was error in the court 
to reject it. Engraham vs. Pute........0ses00ereccseseceee OOF 
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19. Where witnesses, in explaining how they went into 
possession of certain property, state that it was under 
a lease, the answer is inadmissible. The lease should 
be produced or its loss accounted for. Matthews vs. 
Woolfolk et al., ea’rs 


20. A letter written by the attorney of the plaintiff to 
the defendant is not competent evidence fur the defend- 
ant, on the trial of the case, unless it is shown that it 
was written by authority of the client. Cassels, trust., 
vs. Usury, Sturgis & Co 


21. It was competent for the witness to explain what 
was the understanding of the parties, at the time the 
receipt was given, of the following words contained 
therein: “ This receipt being binding on said company 
until policy is received.” Scurry et al. vs. Cotton States 
Life Insurance Co 624 


EXECUTION. 


. A ministerial officer is protected in the execution of a 
process from a court of competent jurisdiction, where 
there is nothing on the face of the process or attached 
thereto, showing that it is illegal or void, or that it has 
been superseded. Johnson vs. Fox et al...... eee 


. In an action against an officer for levying and selling 
under such a process, if the plaintiff rely on the fact 
that it has been superseded, he should not only so state 
in the declaration, but should also charge notice of that 
fact on the officer. I bid. 


. If an execution issue in accordance with the judgment 
in a case, it is not a good ground for an affidavit of 
illegality to aay ee execution that the — is 
irregular. 


. The claimant’s rots to be siete as a heat fide pur- 
chaser against the lien of the plaintiff’s judgment, on 
account of his four years’ possession of the property, 
cannot be defeated by a levy without the notice which 
the law requires to be given. Anderson & Co. vs. Chen- 
i iccete sucsapanstecdnstabesewe censendpeansvesdepeseis ped enna 


. If the claimant has an equitable right to compel the 
plaintiff in execution to levy upon property still owned 
by the defendant, before levying upon land conveyed 
to him, he must allege it in his pleadings, to entitle 
him to such relief. Gormerly vs. Chapman.....e.sse0 421 
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6. Where land is fraudulently conveyed by the defendant 
in execution to the claimant, for the purpose of defeat- 
ing his creditors, such creditors may levy upon such 
property in the first instance, and this right is not de- 
feated by the fact that the defendant subsequently em- 
ployed counsel to subject said land to the payment of 
his debts. bid. 


7. Where an execution against the mother is levied upon 
property generally, in which the children have an in- 
terest, and neither the interest of the mother nor of 
the children is clear and ascertained, the sale will be 
enjoined. 433 


8. A levy upon property in which others besides the de- 
fendant are interested, must specify the interest levied 


on. Lbid. 


9. Land having been given in for taxation for the year 
1868 by the agent of the estate of a non-resident, he 
having died in the year 1860, which was subsequently 
sold by the sheriff for the non-payment of state and 
county taxes, under an execution for the same against 
such agent, the purchaser at such sale acquired a valid 
title. Williams, adm’r, vs. Young, adim’r .....+ 2.0000 “ 


10. A decree rendered against the defendant in a bill, 
with the word “ executor” added to his name, without 
more, binds his personal goods and chattels. Tinsley 
et al. vs. Lee 


11. The addition of the word “executor” to the defend- 
ant’s name in the execution is a mere irregularity, | 
: ager “ 
which would not affect the purchaser’s title. I bid. 


EXECUTORS. See Administrators and Executors. 
FACTORS. See Appropriation of Payments, 1,2, 3. 
FINES. See Criminal Law, 38. 


FRAUDULENT CONVEYANCE. 


1, Where the question at issue was whether the convey- 
ance of a tract of land by a father who was in insol- 
vent circumstances, to his son, for an alleged consider- 
ation, was made for the purpose of hindering and de- 
laying his creditors, the possession by the father after 
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the alleged sale was a badge of fraud. Johnson vs. 


a 


2. If the deed was made for the purpose aforesaid, and 
it was taken by the son, knowing such intent, then it 
was void as to the creditors of the father. Jbid. 


3. The ability of the son to pay the purchase money for 
the land, before and at the time of the purchase, was a 
material circumstance for the consideration of the jury. 


Lbid. 


4. When, on the trial of a claim to property levied on 
under an execution, the issue was whether the sale of 
the land levied on, by the defendant to the claimant, 
was fraudulent, and the plaintiff in execution offered 
to prove that about the time of the sale in question, 
the defendant had sold to the claimant, who was his 
son-in-law, all his other real estate: 

Held, that this was competent evidence to go to the jury 
on the question of fraud, and it was error in the court 
to reject it. Engraham vs. Patesccccccccscecseeveeceeee 


GARNISHMENT. 


1. Where money is brought into court under an execu- 
tion issued upon a judgment against a garnishee, the 
oldest judgment against the defendant takes the fund. 
Garverd, 67, 00. TEAGME iccseseccsvecess scsesceccese cosees 


2. As a general rule, a creditor of one of the several 
partners cannot reach the interest of his debtor by a 
summons of garnishment upon one who is indebted 
to the firm; but when A, having a judgment against 
a partner, served a summons of garnishment against a 
bank having money of the firm on deposit, and the 
firm filed a bond as claimants of the fund, as provided 
by the act of 1871, and thus made the partnership a 
party to the garnishment, the creditor may, under our 
law authorizing a court of law to give equitable relief, 
so shape a traverse of the garnishee’s answer as to 
make an issue upon the interest of his debtor in the 
partnership, at the date of the judgment, or since, and 
appropriate to the payment of his judgment as much 
of the deposit in the hands of the garnishee as equals 
that interest. aati Scott & Company vs. am, 
Bendis B Comigangl.is..ove 0 covseccosesecovece sconce sssscscorets JIB 
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3. In this case the objection to the summons of garnish- 
ment, on the ground that it is double, may be cured by 
amendment; the requirement in the summons that the 
garnishee shall answer what he owes the principal debt- 
or, is the substance of the proceeding, and the addi- 
tion requiring him to answer what he owes the firm is 
surplusage, and may be stricken out, if objected to. 
Ibid. 


Under the act of 1869, a garnishee must answer not 
only what he was indebted, ete., at the date of the 
summons of garnishment, but also “what he has be- 
come indebted to the defendant, or what property or 
effects of his he has received or got possession of, be- 
longing to the defendant, between the time of the ser- 
vice and the answ er ;” and under this rule, if a bank, 

under summons of garnishment, receives “deposits of 
the defendant, and pays them to his checks, it is liable 
to the garnishing creditor for the amount deposited up 
to the time of the filing of the answer. Mayer & 
Lowenstein vs. Chattahoochee National Bank:.......++00 


. When A deposits money in a bank, with directions 
that it is to be paid out to a check which he has given, 
or will give, to C, the money is still the money of A 
until the bank either pays it, or promises C to pay it, 
or unless it be deposited at the instance or procure- 
ment of C, or under an arrangement with him. Jbid. 


. The undivided interest of a partner in the firm prop- 
erty is not liable to levy and sale, even after dissolu- 
tion, but must be reached by process of garnishment. 
Anderson & Co. vs. CRG ao .00c0 ncevee sinetiinsesnsonnen 


. Where a judgment creditor of an estate served a sum- 
mons of garnishment against A, as the debtor of said 
estate, and A, in his answer, admitted that he had 
bought property at the estate sale, and gave his note 
to the administrator, but set up that the note had, be- 
fore the service of the summons , been handed over by 
the administrator to a third person in payment of a 
judgment of the highest dignity against the estate, and 
that said note was still the property of said third per- 
son: 

Held, that on the trial of an issue traversing this an- 
swer, it was not competent for the judgment creditor 
to introduce evidence to show that in the original suit 

VoL. Li. 45. 
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between him and the administrator, it was one of the 
issues whether this particular note was not then in 
hand as assets for the payment of the plaintiff’s debt, 
and that said issue had been found in his (the plain- 
¢ tiff’s) favor, it not appearing that either the garnishee 
or the person claiming the note, was a party to said 


issue. Badkins vs. Mehaffey 450 


. Where a plaintiff, who sues out a summons of gar- 

nishment, signs the partnership name of which he is 
a member, as surety to the bond required by law, and 
his partner is present consenting thereto, and after- 
wards comes into court and ratifies the same under 
seal, and proposes to substitute his signature for that 
of the firm : 

Held, that the amendment to the bond should have been 
allowed, and whilst we are strongly inclined to the 
opinion that the bond was binding on the partner in- 
dividually who thus consented to the signing, we are 
satisfied it was error to refuse the amendment and to 
dismiss the garnishment. Cunningham, assignee, vs. 
Lamar,....+++ eeenasessecseos ppienidanioonpeoietanneh senssenoce 


. The monthly wages of a forwarding clerk in the em- 
ployment of a railroad company, whose duty it is to 
attend daily to the forwarding of goods, to report in 
the morning when the drays commence work, and in 
the evening when the day’s labors are over, tle com- 
pany reserving the right to discharge him at any time, 
are not subject to the process of garnishment. Clag- 
horn & Cunninghom vs. Saussy....... sevecccccscescsoreccece 


10. Service of summons of garnishment on the defendant 
in execution is not a ground of which the sheriff can 
avail himself in an answer toa rule against him to 
show cause why he should not pay the money due on 


the fi. fa. Cowart, sheriff, vs. Chaffee, Croft & Chaffee.. 


GUARANTY. 


A letter of credit guaranteeing the payment of what the 
party in whose favor it is drawn may purchase from 
any dealer in a certain city, cannot be altered without 
the drawer’s consent, so that it will bind them for what 
may ‘be ;purchased of dealers in another and different 
city. .Johnson vs. Brown et al 
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H OMESTEAD. 


1. On January 24th, 1867, S. executed his mortgage 
deed upon a lot in the city of Atlanta to G., to secure 
the payment of a promissory note for $2,822 50. The 
mortgage was foreclosed, and the execution issuing 
therefrom levied upon the property mortgaged. After 
the foreclosure, 8. had said lot set apart to him as a 
homestead under the act of 1868, and, with the ap- 
proval of the ordinary, as required by said act, sold 
the same to M. for $1,750 00, the value of the lot. 
M., under the decisions of a majority of this Court, 
believi ing his title good, placed improvements on said 
lot to the value of “$2,500 00. He claimed the prop- 
erty, and filed an equitable plea, praying that he might 
be allowed the value of his improvements, the Su- 
preme Court of the United States having declared the 
act of 1868 unconstitutional as against contracts exist- 
ing before its date: 

Held, that the entire property with improvements should 
be sold, and the value of the lot at the time of the 
sale to the claimant, with interest thereon, paid to the 
mortgage fi. fa., and the balance to the claimant. 


McPhee vs. Guthrie & Co.. PEE ee SNORE a 


. Bheld judgments against Fr wi $3, 000 00, iaitieadl 
before 1868. In 1869, F. had a homestead assigned 
in certain lots of land. It does not appear that there 
were any minor children. Before the homestead was 
finally approved by the ordinary, F. signed a deed, 
regularly attested, conveying one of the lots of land 
contained in the homestead to B. ‘The wife of F. also 
signed the deed, but her signature was attested only 
by one witness. The deed recited the fact that B. 
held the judgments for $3,000 00; that the homestead 
had been taken by F.; that B. had made no objections 
on an agreement that the lot should be conveyed to 
him in full satisfaction of the judgments, provided they 
were not paid: 

Held, that as no title was vested in the honefisharies of . 
the homestead as against the judgments held by B., 
eand as no fraud is charged in the transaction, the title 
conveyed by F. to B. is s good against the ec laimant un- 
der the homestead. Burnside vs. Terry et al 186 


3. A purchaser of a homestead.set apart under the act of 
1868, takes it subject to any judgments against the 
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head of the family, existing at the time of the pur- 
chase, if they be founded on contracts entered into by 
him previously to the adoption of the constitution of 








1868. Grant vs. Cosby.........ccecee seceees eesnieaceeieh 460 


4, Whether such purchaser is subrogated to the right of 
the debtor to set up the homestead allowed by the Code 
or by the act of 1823? Quere. Ibid. 

5. When a town lot was set apart as a homestead, under 
the act of 1868, and it was levied upon and sold un- 
der a judgment founded on a debt contracted prior to 
1868, and the debtor gave notice to the sheriff that he 
claimed $500 00 of the proceeds to be invested in a 
homestead for himself and family, under the provis- 
ions of the Code, and it appeared, on a rule to distri- 
bute the money, that there were unsatisfied judgments 
in the hands of the sheriff to the amount of $2,500 00, 
and only $750 00 money in court: 

Feld, that it was not necessary that the notice to the sher- 
iff should be given before the sale, and that there was 
sufficient evidence, prima facie, of the insolvency of 
the debtor to require that the $500 00 claimed should, 
under the direction of the court, be invested in a home- 
stead for the debtor and his family, as provided by sec- 
tion 2044 of the Code. Ragland et ux. vs. Moore, 
Trimble & C0 ...cccseeeeeeeees sedncasesesevssasdnedeeheestecese 


. Possession under an order setting apart a homestead 
to the wife of the defendant in execution, cannot be 
tacked to subsequent possessions to protect the pur- 
chaser under section 3583 of the Code, from the seiz- 
ure of said homestead under an execution based on a 
debt contracted prior to the adoption of the constitu- 
tion of 1868. Smith, agent, vs. Ezell... ccccccceceeeeees 


HUSBAND AND WIFE. 


. Although a husband purchases property with money 
belonging to his wife, the presumption is that the prop- 
erty belongs to the husband, until the contrary is 
shown. Moye ve. Waters ....ccccccocccosecccccecseccccccecs 


. Where the husband transfers to his creditor a promis- 
sory note before its maturity, which belongs to and is 
payable to his wife, or bearer, and the wife sues the 
creditor in trover for the note—it was not error for the 

court to refuse to charge the jury, a written request of 


4 


fay | 


76 
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Jaintiff—that the nai did not divest the title to 

the note. The request should have contained the qual- 
ification that the jury should believe from the evidence 
that defendant had notice that the note was the prop- 
erty of the wife. Ibid. 
A deed was executed in 1861 by an administrator, for 
land purchased at his sale, reciting that J. B., as trus- 
tee for his wife, M. B., was the highest bidder. It then 
acknowledges the receipt of the purchase money from 
J. B., trustee for M. B., and conveyed the land to J. 
B., trustee for M. B., his successors in office and as- 
signs : 

Held, that the deed having been made by an administra- 
tor to the husband and accepted by him, a separate es- 
tate in the wife was thereby created, although there 
were no special words in the deed to that effect. Such 
being the legal effect of the deed, a bill filed by the 
wife t against vendees holding under her husband, with 
notice of the deed, for the purpose of canceling the con- 
veyances executed to them, and charging that the land 
was paid for by her husband out of her separate estate, 
is not demurrable. Brown, by next friend, vs. Kim- 
Srough, adian't, 6 GB .cccsccctscsssconsssnerseopensnesanes 


Where a marriage settlement was executed, by which 
a vested remainder interest in the wife was conveyed to 
trustees for the purpose of protecting it from the mar- 
ital rights of the husband, and to secure the same for . 
the benefit of herself and children, should she have 
any, reserving the right to dispose of the same by will 
or otherwise, “during coverture, if she had no children, 
and in the event of her failure to make any disposition 
thereof during life, then to go to her heirs-at-law : 

Held, that upon the death of the husband, without any 
children by that marriage, leaving the wife surviving, 
the trust was executed, and that the widow held the 
property in the same manner as she did before her mar- 
riage. Rogers, trust., et al., vs. Cunningham, ea’r...... 

5. Upon the second marriage of the widow, said remain- 
der interest, in the absence of a settlement, vested in 
her husband by virtue of his marital rights. Ibid. 

6. Under the act of 1866 and the constitution of 1868, 
which securé to a married woman as her separate es- 
tate, all property given to, inherited or acquired by her, 
the husband cannot assert her rights in reference to 
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such property in his own name. Dunnahoo vs. Hol- 
BE, GI, 6 OM, cnsccccccrcccsvccsnesscecscesccssessesseecnccss 


7. As the agreement provides that when the estate is ready 
for distribution, it shall be paid out “to each of the 
children of the deceased,” the husband of one of the 
daughters cannot, by a bill filed in his own name, en- 
join a suit pending against him for the purchase money 
of property of the estate sold by the executors, for the 
purpose of setting off against said claim his wife’s in- 
terest in said estate. For the same reason the other 
children must be made parties. bid. 


8. A B died since the act of 1866, leaving as his heirs- 
at-law five daughters, all of whom were married, and 
also leaving a widow. Three of the daughters and their 
husbands, as complainants, filed a bill against another 
daughter and her husband, seeking to set aside as fraud- 
ulent a deed made by the deceased to the defendants 
during his life, giving to them certain lots of land. The 
bill did not make the widow or the other daughters 
parties. The jury found for the complainants, and de- 
ereed that the land should be sold, the proceeds be ap- 
plied to thé support of the widow for life, and at her 
death be distributed among the heirs-at-law of the de- 
ceased father : 

Feld, that the verdict was illegal. The husbands of the 
daughters, the complainants, had no interest in the 
land, and if the deed was set aside, the rights of the 
widow and the heirs was fixed by law, and not in issue 
before the jury. Smith et al. vs. Pate et al....c.ceseeeee 


. To justify the granting of the injunction in this case, 
it should have been made distinctly to appear that the 
money of the wife was put in the firm business with- 
out the knowledge or consent of the wife, and as this 
is not even distinctly stated in the bill, the injunction 
ought, for this reason, to have been refused. Bryan 
OF EET CR. Ti ss ccc ceccovesstcsssccerses. cesccsessecccn SUB 


10. Where an unmarried woman was administratrix of 
an estate, and being sued as such, filed a plea of plene 
administravit, and pending the suit she married and 
her letters abated, and her husband took out-letters de 
bonis non on the estate, and was made a party, and he 
also filed a plea of plene administravit, and a general 
judgment was had for the plaintiff: 
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Held, that no right of the wife was affected by the ver- 
dict. Badkins vs. Mehaffey 


ILLEGALITY. 


1. The question made by the affidavit of illegality being 
one of doubt and difficulty for even judicial officers to 
decide, it was not error in the court to decline to ren- 
der a rule absolute against the sheriff for refusing to 
disregard it. Heard vs. Callaway........ Sabpananiemantid 314 


. If an execution issue in accordance with the judgment 
in a case, it is not a good ground for an affidavit of il- 
legality to stay the execution that the judgment is ir- 
régular. Emory, ex’x, vs. Smith, for use......+0+ bacneee 323 


. Where a judgment was obtained against a principal 
and security on a promissory note, and an appeal was 
entered by the defendants, the security filing a plea of 
non est factum, and pending the appeal it was agreed 
by the plaintiff that if the security would withdraw 
his appeal and permit the judgment below to stand, 
he, the plaintiff, would look to the principal alone for 
the payment of the judgment: 

Held, that on the withdrawal of the appeal, the security 
was relieved, and that he might set up this relief by 
an affidavit that the execution issued on the original 
judgment was proceeding illegally, and setting forth 
the facts of the agreement and his action thereon. 


Wimberly vs. Adams 
IMPROVEMENTS. See Homestead, 1. 


INDICTMENT. See Criminal Law, 24, 28, 29, 33. 


INDORSEMENT. 
See Principal and Security, 4, 5, 6. 


INFANTS. See Limitations—Statute of, 1. 


. INHERITANCE—RULES OF. 
See Distribution, 1, 3. 


INJUNCTION. 


1. The discretion of the chancellor granting an injunc- 
tion to restrain the defendant from disturbing the com- 
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plainants in the possession of a farm which they 
claimed to have rented from him, will not be interfered 
with where the defendant is shown to be insolvent. 
SN OD, COU OF i cicctcpescnsesnensecnscecewsssscones 


When a daughter is excluded by her father’s will from 
any interest in his estate, and the executors agree with 
her husband, in order to prevent a caveat, that said 
estate, with certain exceptions, shall be equally divided 
between all his children according to appraisement, 
each child accounting for any indebtedness existing to 
the estate, and there .was, at the time of said agree- 
ment, a suit pending in favor of the executors against 
such husband on a note, to a portion of which he had | 
a substantial defense, upon which the executors en-*~ 
tered a judgment within a few weeks after the con- 
tract aforesaid, without his knowledge or consent, he 
relying upon said agreement, giving no further atten- 
tion to the same, the enforcement of said judgment 
will be enjoined. Dunnahoo vs. Holland, ex’rs, et al.. 147 


22 


Affidavits used upon the hearing of a motion for an 
injunction must be incorporated in the bill of excep- 
tions; if attached to or embraced in the record, with- 
out any identification by the chancellor, the writ of 
error will be dismissed. Tuylor vs. Cook et al......... 215 


When a bill is filed praying an injunction against the 
enforcement of a judgment at law, and the judge, af- 
ter a hearing on a rule to show cause why a temporary 
injunction until a final hearing should not be granted, 
refuses the injunction, this court will not interfere to 
control his discretion unless there be an error of law, 
or unless the right of the complainant is, under the 
facts, plain and manifest. Sharpe et al., vs. Kennedy 
95 


a a 


To justify the granting of the injunetion in this case, 
it should have been made distinctly to appear that the 
money of the wife was put in the firm business with- 
out the knowledge or consent of the wife, and as this 
is not even distinetly stated in the bill, the injunction 
ought, for this reason, to have been refused. Bryan & 


BF GR, TP cnvccccss ntecesesveccesccasicccescssscceencce SOE 
6. There is nothing in any of the facts, as they appear 

from the bill, answers and affidavits, to make out a 

case of constructive notice; nor do the statements in 
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the bill, made as they are on information and belief, 
or the affidavits, or any of the circumstances, make 
such a case of notice as justifies the judge, under the 
positive denials in the answers, in granting the injunc- 
tion and impounding the proceeds of the factory. 


Ibid. 


As the defendant King, the husband of complainant, 
was a resident of Pulaski county, and as the property 
can only be reached by establishing the trust and the 
complicity of the other defendants with him in the 
breach of it, the bill was not improperly filed in Pu- 
laski county. Ibid. 


. Where a bill was filed praying an injunction against 
the enforcement of an execution, and it appeared that 
the plaintiff in the execution had filed a petition for 
partition of a parcel of land on which was a mill, the 
petition alleging that the petitioner and A had owned 
the land in common and had agreed to run the mill in 
partnership, but that A had sold his interest to B, and 
that C had set up certain claims against the partner- 
ship; that commissioners had been appointed to inves- 
tigate the accounts and to sell the land; that the com- 
missioners had reported that they had investigated the 
accounts of the partnership between the petitioner and 
A, and found the petitioner entitled to $1,000 00, less 
$200 00, and that the firm owed C nothing. A, B 
and C all excepted to the report, and the issue was 
tried by a jury, who found in favor of petitioner 
$800 00. Petitioner’s counsel entered up a judgment 
against A, B and C for the amount, and execution was 
levied on the property of C, who filed the bill, insist- 
ing that the judgment should have been entered ‘against 
A alone: 

Held, that the judge did not err in granting the injune- 
tion. Under the pleadings it is impossible to say what 
was the real intent of the verdict of the jury, and 
equity and good conscience requires that there should 
be a rehearing. Butt va, Onedl.....-.cccsesecsescosseeees 


9. Where an execution against the mother is levied upon 
property generally, in which the children have an in- 
terest, and neither the interest of the mother nor of 
the children is clear and ascertained, the sale will be 
enjoined. Simms et al. vs. Phillips Be icccancaaacacsn 
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10. A suit was brought on a joint and several promis- 
sory note against two parties who lived in different 
counties. No service was made upon the defendant 
residing in the county of the location of the suit until 
after the first term. At the second term a verdict and 
judgment was taken against the non-resident defendant 
alone: - 

Held, that the verdict and judgment were illegal, and 
equity will enjoin their enforcement. In such a case 
the non-resident defendant has a right to insist upon 
a verdict and judgment against his co-obligor at the 


ten} 
time they are taken against him. Austell vs. MeLarin 


11. To entitle the owner of land to an injunction res- 
training an adjacent proprietor from continuing the 
improvement of his lot by grading and excavating up 
to the line of division between the two lots, on the 
ground that it is a trespass in removing the natural 
support of complainant’s land, it should be made to 
appear that complainant’s soil has been displaced by 
such excavation, or that it is of such character that it 
cannot stand by its own coherence, and that complain- 
ant’s land will be materially damaged thereby. Under 
the facts in this case, we do not think the chancellor 
abused his discretion in refusing the injunction. Jor- 
$4000 08. LAME? .0..00ccccorcevevccccccessccccecscoscee seceee 


2. Under the testimony introduced at the hearing, it 

was not an abuse of discretion in the chancellor to grant 

an injunction; but, from the special facts in the case, 

it should be modified, and it will be so ordered in the 
judgment. Hill vs. Sledge, adm’r, et dl....sescseeeeeeeee 539 


13. The chancellor did not abuse his discretion in grant- 
ing the injunction in this case. Central R. R. and 
Banking Co. vs. Burr & Flanders et al ...00 seseeeeeeeee 553 


14. It was no abuse of the discretion of the court to re- 
fuse the injunction in. this case, or to hold up a larger 
amount of money than he did. Dumas vs. Neal et al. 563 


15. Where a bill was filed to enjoin the sale of certain 
land under an execution for the purchase money there- 
for, upon the ground that no deed conveying the same 
to the complainant had been filed and recorded in the 
clerk’s office prior to the levy, and the bill was sanc- 
tioned, with the privilege to the defendant to file such 
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deed and proceed in the collection of his debt, and an 
amended bill was presented stating that the defendant 
had again levied and was proceeding to sell, setting up 
other grounds for injunction, it wilk be presumed that 
the deed has been filed and recorded under the privi- 
lege allowed in the first order. Allen vs. Thornton, 
adm’r, et Al.......s.s00 indinveses eeeeane picionentin wes pinbia 


16. The mere allegation that the title tothe land has 
failed, in the absence of any charge of insolvency on 
the part of the defendant, is no ground to enjoin the 
sale under the execution for the purchase money. The 
complainant should have set up such defense to the suit 
on the notes, or look to the covenant in the bond for 
titles. Ibid. 


17. When the owner sells land, giving bond for titles 
and taking notes for the purchase money, which are 
not paid at maturity, he is not entitled to file a bill to 
cancel the contract and to recover the land, and in the 
meantime to have a receiver appointed to take charge 
of the premises on the sole ground of the insolvency 
of the purchaser, it not appearing that the vendee be- 
came insolvent after making the contract of purchase. 
Jordan, adm’r, vs. Beal et Al..cscsccccesseeeees paint 


18. An injunction to restrain the collection of a judg- 
ment at law, on the ground that there is a good de- 
fense to the claim on which the judgment is founded, 
but that the complainant did not know of said defense 
until it was too late to avail himself of it before the 
judgment was obtained, ought not to be granted unless 
it clearly appears that the failure to acquire the knowl- 
edge of it before the trial at law was wholly unmixed 
with negligence on the part of complainant, or want of 
attention to the means of information which were with- 
in his reach for several years before the judgment. 
More especially should this be so when, on the day the 
action at law was instituted, he had notice of facts con- 
nected with the matter of the alleged defense that 
should put a man of ordinary prudence and discretion 
on inquiry. Hill vs, Harris et dl...cscsceseseeesee recone 628 


19. Where an offer of compromise and settlement of 
pending litigation is made by the complainant to the 
defendants, and accepted by them, but the contract 
thus entered into is not executed by the payment of the 
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money, the fact that complainant paid no further at- 
tention to the suit, and defendants obtained a judg- 
ment against him, affords no ground for an injunction 
against the enforcement of the execution based on such 
judgment. Lowirys vs. Slodn....sccsersesecsesecceeenvecees 


20. Suit was pending in favor of the defendants against 
the Bank of the Empire State, in which the complain- 
ant was a stockholder. In January, 1873, complain- 
ant wrote to defendants, proposing, as a compromise, 
to pay $2,000 00, in full of his liability. This offer 
was accepted on March Ist. No money being paid, on 
the 20th of the following May, defendants entered 
judgments against said bank for $10,668 32. Execu- 
tions were issued, and returns of no corporate property 
to be found made. They were then levied on the 
property of the complainant. He sought to enjoin any 
further proceedings on said executions, because of the 
aforesaid compromise, and because the bank made an 
assignment of its assets for the benefit of its creditors, 
in 1866, and the defendants, with other creditors, filed 
a bill in the district court of the United States against 
said assignee, and recovered a decree for the assets then 
in hand. A part of these assets were certain bonds 
of the county of Floyd, which were in litigation. The 
complainant alleged that their value had never been 
credited on the aforesaid executions. The injunction 
was granted as prayed for. Subsequently, on the filing 
of the defendants’ answer and affidavits, the chancellor 
modified said restraining a, so far as to allow the 
execution to proceed for $ 2,000 00: 

Held, that the chancellor should hear evidence by affida- 
vits as to the solvency of said bonds received by the 
defendants, and if the same shall be shown to be sol- 
vent, direct that the amount thereof be credited on 
said executions, and that being done, that the injune- 
tion be dissolved. J bid. 


INSURANCE. 


1. By the provisions of section 2794 of our Code, con- 
y 
tracts of insurance “must be in writing, and a cules 
quent agreement to alter such a condunct must also be 


g. Simonton, Jones & Hatcher vs. Liverpool, 
IE I SI BO ce stitt cciiensinces cor ctinccesssees 


in wr Stine 
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2. Where the law requires a contract to be in writing, 
equity will grant relief, if the party complaining has 
so acted on the parol contract as that it would be a 
fraud upon him to permit the other to deny the con- 
tract. But in such cases the act must be in pursuance 
of the contract, on the faith of it, and induced by it. 


IT bid. 


When one had a policy of insurance on a stock of 
goods in a certain house, and undertook to remove the 
goods to another house, and whilst actually engaged in 
such removal was asked (as is alleged) by the agent of 
the company, if he desired his policy transferred. The 
insured replied, by all means, if necessary, and the 
agent consented to the removal, and promised to make 
the necessary entry on the books. The insured, there- 
upon, continued the removal, took out no new insu- 
rance, and his goods were subsequently lost by fire: 
Held, that this was not such action on the alleged parol 
agreement as estopped the insurance company from in- 
sisting that the contract was not in writing. Ibid. 


An indorsement, amongst others, on a fire insurance 
poliey, stating that in case of a difference of opinion as 
to the amount of loss or damage, such difference shall 
be submitted to arbitration, (although such indorse- 
ments are referred to in the body of the policy,) does 
not bar the insured of his right of action without such 
submission, unless the same is stipulated to be a con- 
dition precedent to his right to resort to the courts, or 
as the only mode by which the loss or damage is to be 
ascertained, or by which the liability of the company 
can be fixed. Liverpool, London and Globe Ins. Co. 


OR, CHIN in 5s snc ccsnscccnnksesstissdoncnerraseanssen 


But if one of the conditions so indorsed and referred 
to, be that the insurer is not liable for loss or damage 
by theft, at or after any fire, such stipulation is bind- 
ing on the insured. J bid. 


The evidence does not show that the goods and the 
store in which they were placed, were so taken posses- 
sion and control of by the company or its authority, 
as to make it liable for the theft which is charged to 
have been committed. J bid. 


7. Under the evidence, it was no abuse of discretion by 
the court in refusing a new trial on the ground that 
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the goods were removed from the house in which they 
were kept without any necessity therefor. Ibid. 

8. Where an action was brought by the widow and chil- 
dren of the assured on the following receipt : 

“ Received of James R. Scurry $375 00, same being in 
payment of insurance in the Cotton States Insurance 
Company ; this receipt being binding on said company 
until policy is received. J.S. Ranges, 

“Agent of C. 8S. Life Ins. Co. of Macon, Ga. 
“ Baker county, Georgia, September 6, 1871.” 
And Raines, the agent, signing said receipt, was of- 
fered by the defendant as a witness: 

Held, that he was competent, not being a party to the 
original contract with James R. Scurry, nor interested 
therein. Scurry et al. vs. Cotton States Life Ins. Co... 


9. It was competent for the witness to explain what was 
the understanding of the parties, at the time the re- 
ceipt was given, of the following words contained 
therein: “‘Lhis receipt being binding on said company 
until policy is received.” Ibid. 


INTEREST. See Damages, 8. 


INTERROGATORIES. See Fvidence, 15, 16. 


JOINT AND SEVERAL OBLIGATIONS. 
See Injunction, 10. 
JUDGMENTS. 


1. Where money is brought into court under an execu- 
tion issued upon a judgment against a garnishee, the 
oldest judgment against the defendant takes the fund. 
Gearon AIF, Ch, TR ai cctsccssiscsscesecsss sentecsinss 


2. When a daughter is excluded by her father’s will from 
any interest in his estate, and the executors agree with 
her husband, in order to prevent a caveat, that said es- 
tate, with certain exceptions, shall be equally divided 
between all his children according to appraisement, 
each child accounting for any indebtedness existing to 
the estate, and there was at the time of said agreement 
a suit pending i in favor of the executors against such 
husband on a note, to a portion of which he had a sub- 
stantial defense, upon which the executors entered a 
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judgment within a few weeks after the contract afore- 
said, without his knowledge or consent, he, relying 
upon said agreement, giving no further attention to the 
same, the enforcement of said judgment will be en- 
joined. Dunnahoo vs. Holland, ex’r, et Al..s.seeee eevee 


3. Service of this declaration was acknowledged with a 
waiver of process and time of filing. ‘This was more 
than twenty days before the next term of the court. 
The writ was filed during the second term, and judg- 
ment taken the third term: 

Held, that the judgment is valid and binding as between 
the parties, and will not be set aside without proof that 
the defendant has actually been deceived thereby, or 
deprived of some available defense. Weslow vs. Peavy 
Be DRO ra cnsvedcnccinvesccsctpsasasesnseasépesiecenseians canes 


4, The plaintiff in an attachment may, by serving the 
defendant with notice and by the other methods pro- 
vided by law, get a general judgment against the de- 
fendant and his property, but in the distribution of 
money raised from the sale of property attached he is 
still an attaching creditor, and the money is to be di- 
vided according to the priorities of the several attach- 
ments, to-wit: according to the date of the levies. A€- 
lantic and Gulf R. R. Co. vs. Florida Construction Co. 


5. The question is this case as to the land having been 
discharged from the lien of the mortgage judgment, on 
account of the four years’ possession by a bona fide 
purchaser, comes within the principle of the decision 
in Akin vs. Freeman, 49 Georgia Reports, 51, even if 
mortgage judgments are included in the provisions of 
section 3583 of the Code. Lee vs. Clark, ex’r......006 


6. The claimant’s right to be protected as a bona fide 
purchaser against the lien of the plaintiff’s judgment, 
on account of his four years’ possession of the property, 
cannot be defeated by a levy without the notice which 
the law requires to be given. Anderson & Co. vs. 
CRINGE scosscoseicsnesnsensanchan shatanenee- menepeeduanssnie 


: 
7. When ina suit pending against an administratrix, 
there was no issuable plea filed, and the plaintiff took 
a judgment against the administratrix, personally, and, 
at a subsequent term of the court, moved that the 
judgment be set aside, and that he be permitted to take, 
nune pro tune, a judgment against the administratrix 
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as such, and it was made to appear to the court, that 
since the original judgment, and only a short time be- 
fore the application was made, the administratrix had 
discovered that the note sued on was not the act and 
deed of the intestate, and that she wished to file a plea 
of non est factum to the same: 

Held, that under the facts, the court erred in allowing 
the plaintiff to take his judgment nune pro tune. 
TOT C8 By Ch. TAN ce sniiees cones, sorecsecs seatesovccanne 


8. A purchaser of a homestead set apart under the act 
of 1868, takes it subject to any judgments against the 
head of the family, existing at the time of the pur- 
chase, if they be founded on contracts entered into by 
him previously to the adoption of the constitution of 
BOSE. Grand 06. Coady nines secccsccsesrcccciccccesee cove 460 

9. ‘Whether such purchaser is subrogated to the right of 
the debtor to set up the homestead allowed by the Code 
or by the act of 1823? Quere. Ibid. 

10. The eighth section of the limitation act of 1869, pro- 
viding that “all cases of the character mentioned in 
any section of this act, which have arisen, or in which 
the right of action or liability has acer ued, or the con- 

tract has been made, since the Ist d: ay of June, 1865, 
shall be controlled and governed by the limitation 
laws as set forth in the Code,” does not apply to the 
right of a plaintiff in execution to levy upon land be- 
longing to the defendant at the date of the judgment, 
and which he has sold to a third person, who has gone 
into possession of the same. In such cases, as was s de- 
cided by a majority of this court in the case of Akin 
vs. Freeman, the obligation of the plaintiff to proceed 
within four years was suspended by the various acts 
suspending the statutes of limitation up to the 21st of 
July, 1868, and there is nothing in the act of 1869, in 
any of its sections, applying to this right of the plain- 
tiff, or alteri ing this effect of said suspending acts. 
Garrard, GF OR cscs scscanstneeinssverstacasocetenes 


11. Possession under an order setting apart a homestead 
to the wife of the defendant in execution, cannot be 
tacked to subsequent possessions to proteet the pur- 
chaser, under section 3583 of the Code, from the seiz- 
ure of said homestead under an execution based on a 
debt contracted prior to the adoption of the constitu- 
tion of 1868. Sinith, agent, vs. Ezell......sceseseeeeee os 570 
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12. An injunction to restrain the collection of a judg- 
ment at law, on the ground that there is a good de- 
fense to the claim on which the judgment is founded, 
but that the complainant did not know of said defense 
until it was too late to avail himself of it before the 
judgment was obtained, ought not to be granted un- 
less it clearly appears that the failure to acquire the 
knowledge of it before the trial at law was wholly un- 
mixed with negligence on the part of complainant, or 
want of attention to the means of information which 
were within his reach for several years before the judg- 
ment. More especially should this be so when, on the 
day the action at law was instituted, he had notice of 
facts connected with the matter of the alleged defense 
that should put a man of ordinary prudence and dis- 
cretion on inquiry. Hill vs. Harris et al.... -- 628 


JUDICIAL SALE. 


. Where an ordinary purchases for the county, land sold 
for the non-payment of the state and county taxes, at 
a sum far below its actual value, pays for it out of the 
county funds, holds it until reimbursed the sum thus 
paid out, and then conveys it to the county treasurer 
for an amount far less than its value, who purchases 
with a knowledge of all of the facts aforesaid, equity 
will decree a conveyance of said property to purchasers _ 
at a sale thereof, under an execution against the for- 
mer owner, based on a judgment obtained subsequent 
to the aforesaid tax sale. Wilkins et al. vs. Benning 
BO Basecssses pesaceceeens pcesnadcessenumeionnssemeanans rer a 


. When a purchaser of land at a sheriff’s sale failed to 
take a deed from the sheriff, and twelve years there- 
after he applied to the judge of the superior court for 
an order directing the then sheriff to make the deed : 

Held, that the defendant in execution, or his heirs-at-law, 
might tender an issue as to the legality and fairness of 
the sale, and it was error in the court to refuse to per- 
mit such an issue. Clements et al. vs. Lyon, for use... 


. Land having been given in for taxation for the year 
1868 by the : agent of the estate of a non-resident, he 
having died in the year 1860, which was subsequently 
sold by the sheriff for the non-payment of state and 
county taxes, under an execution for the same against 

Vou. Li. 46. 
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such agent, the purchaser at such sale acquired a valid 
title. Williams, adm’r, vs.. Young, adm’r....++... 0000+ 


JURISDICTION. See Apprentice, 1. 


JURY. 


1. Under the constitution of 1868 the general assembly 
has authority to provide for the trial of misdemeanors 
in county courts and other inferior tribunals, by juries 
composed of a less number than twelve jurors. Allen 
CR ie ckstccncascecarsedensnesndessssen 


2. If a jury in a criminal case be impanneled, and before 
any evidence is submitted the solicitor general discov- 
ers that one of the jurors was of the grand jury that 
returned the bill, the court may, under section 4681 of 
the Code, withdraw such juror, unless both sides con- 
sent to waive the objection, and if the other juries have 
been discharged, may continue the case. Jackson vs. 
BRO MIND, cccrasccnsesececescssen ciscssvecsescuscsesensosessess 


3. It is not a good ground to quash an indictment that, 
in organizing the grand jury which found. it, the judge 
discharged from the traverse jury a juryman summoned 
and sworn thereon, and placed him upon the grand 
jury for the term, and that he was chosen foreman 
thereof. Sima vs. The State.......cccecccccossccceecceecees 


JUSTICE COURT. 


1. Where suit is instituted in a justice court for $55 00 
damages, and the claim as to $5 00 is abandoned, the 
right of carrying the case by writ of certiorari to the 
superior court for review exists. Wright vs. Rutledge, 


2. Where on a trial in a justice court of the issue made 
by counter-affidavits against lien executions in favor 
of laborers, judgments. are rendered for plaintiff, and 
an appeal is entered or a certiorari sued out, the justice 
has no authority to grant an order that the executions 
proceed for the purpose of raising money to pay the 
cost. Johnson va. For ef all......ccccccccecccsscscosscscceee 2b 


LAND. 
‘To entitle the owner of land to an injunction restrain- 
ing an adjacent proprietor from continuing the im- 
provement .of his lot by grading and excay ating up to 
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the line of division between the two lots, on the ground 
that it isa trespass in removing the natural support of 
complainant’s land, it should be made to appear that 
complainant’s soil has been displaced by such excava- 
tion, or that it is of such character that itveannot stand 
by its own coherence, and that complainant’s land will 
be materially damaged thereby. Under the facts in 
this case, we do not think the chancellor abused his 
discretion in refusing the injunction. Morrison vs. 
Latimer 


LANDLORD AND TENANT. 


Where the issue upon trial was whether the defendant 
sought to be ejected as a tenant holding over, had, in 
good faith, abandoned the possession of the premises 
in dispute at the expiration of his term, and afterwards 
rented the same from the person under whom he then 
claimed to hold, or whether he colluded with such per- 
son and retained possession in violation of his rent con- 
tract with the plaintiff, it was not error in the court to 
refuse to charge that “if the defendant quit possession, 
and after the time had expired, wrongfully took pos- 
session, he might be an intruder, but the plaintiff can- 
not recover in this form of action.” Brown vs. Pat- 
LENSON..seeeveeees Ce eeeeee escccecesecees d eeecceccccoscccecceccss 


LAWS. See Constitutional Law, 3, 4. 
LEAVE OF ABSENCE. See Attorney, 2, 5, 6. 
LEVY. See Evecution, 1, 2, 4, 5, 8. 


LIBEL. See Slander, 3—6. 


LICENSE. 


. The person to whom the license to peddle is required 
to be granted, is he who travels and vends the goods 
and wares, and it is against such person that the pro- 
cess is to be issued, under section 536, Code, when he 
peddles without license. Howard & Soule vs. Reid, 
BO ..ccccrscscrrcccsoneressscescse cesceneerenedsensacessoecste a 


. A process issued under said section against A and B, 
on the ground, that as partners, they did, on, ete., in 
the county, ete., “by their agent, peddle articles, ete., 
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without having obtained license authorizing them to 
do so,” ete., is, upon its face illegal and void. J bid. 





LIEN. 


1. When a suit is pending in favor of a mechanic, under 
sections 1963 and 1964 of the Revised Code, and the 
property on which the lien is claimed to attach has 
been sold by virtue of a legal process, the purchaser 
cannot make himself a party to such action and ten- 
der an issue denying the character in which plaintiff 


brings his suit. DeGive vs. Meador & Tumlin 160 


. The fact that such purchaser has a mortgage on the 
property does not affect the question. bid. 


. The sale of the property discharged it from the me- 
chanic’s lien, if it existed, and all questions touching 
the priority or validity of the conflicting liens can, as 
between contesting creditors, be determined on the 
hearing of a rule for the distribution of the proceeds 


of the sale. J did. 


. Where on a trial in a justice court of the issue made 
by counter-affidavits against lien executions in favor 
of laborers, judgments are rendered for plaintiff, and 
an appeal is entered or a certiorari sued out, the jus- 
tice has no authority to grant an order that the execu- 
tions proceed for the purpose of raising money to pay 
the cost. Johnson vs. How et Al ..cccercceeeceereesoees ae 


. A mechanic has a lien for the necessary materials fur- 
nished in order to comply with his contract, where his 
services were necessary to fit and put them up, though 
the articles may have been purchased by him. Collini 
CD, FIOM ceivetsccnssncescnacessssnsecesscecs piendibennaneie 


. A bill of particulars need not accompany the affidavit 
foreclosing a mechanic’s lien. Ibid. 


. Under sections 1963, 1964, Code, a mechanic, in the 
action therein allowed for the recovery of his claim, 
and for the enforcement of his lien, may not only ob- 
tain a judgment allowing the lien, but also have a 
general judgment for his claim against the debtor, to 
which all of his property is subject. Parish vs. Mur- 

GY ca sivtave cancvecnsees cease ocosceescece ocesvecccsces cece ereeeees 614 
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LIMITATIONS—STATUTE OF. 


1. When the legal title to property is vested in a trustee 
for infants, who can sue for it, and who fails to do so 
within the tne prescribed by law, so that his right of 
action is barred, the infant cestud que trusts, who have 
only an equitable interest in the property, will be also 
barred; but when the legal title is vested in the in- 
fants, or cast upon them by operation of law, then the 
statute does not run against them during their infancy. 
Wingfield, adm’r, et al., vs. Virgin et al 


2. In order to defeat a prescriptive title for fraud, the 
claimant’s written evidence of title, under which he 
went into possession of the property, must be shown 
to have been fraudulent within his own knowledge, or ~ 
notice thereof brought home to him before or at the 
time of the commencement of his possession. Ibid. 


. The question in this case as to the land having been 
discharged from the lien of the mortgage judgment, 
on account of the four years’ possession by a bona fide 
purchaser, comes within the principle of the decision 
in Akin es. Freeman, 49 Georgia Reports, 51, even if 


mortgage judgments are included in the provision of 
section 3583 of the Code. Lee vs. Clark, ex’r.....0.00 279 


. Where A gave a promissory note to B for a sum cer- 
tain, due at a fixed time, as part consideration for a 
parcel of land, conditioned, however, that before it was 
to be paid B should take up a note given by him to C, 
on the purchase of the same land: 

Held, that B might recover on A’s note, on proof that 

_his (B’s) note to C was barred by the statute of limita- 
tions. Jordan et al. vs. Fountain......... jdiusienadcania ‘ 


5. The eighth section of the limitation act of 1869, 
providing that “all cases of the character mentioned 
in any section of this act, which have arisen, or in 
which the right of action or liability has accrued, or 
the contract has been made, since the Ist day of June, 
1865, shall be controlled and governed by the limita- 
tion laws as set forth in the Code,” does not apply to 
the right of a plaintiff in execution to levy upon land 
belonging’to the defendant at the date of the judgment, 
and which he has sold to a third person, who has gone 
into possession of the same. In such cases, as was de- 
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cided by a majority of this court in the case of Akin 
vs. Freeman, the obligation of the plaintiff to proceed 
within four years was suspended by the various acts 
suspending the statutes of limitation up to the 21st of 
July, 1868, and there is nothing in the act 6f 1869, in 
any of its sections, applying to this right of the plain- 
tiff, or altering this effect of said suspending acts. Gar- 
rard, ex'1, V8. COdY...ccereereceereeeeee sescoscouessene beeseee 


. An attachment was sued out on an account more than 
four years after it was due; but the debtor had left the 
state before the bar of the statute had attached, and 
has never returned to reside in the state. The defend- 
ant pleaded the statute of limitations and other pleas: 

Held, that the defendant having appeared and made de- 
fense, the proceedings became a suit as in cases of per- 
sonal service, and the removal of the defendant from 
the state operated a suspension of the statute from the 
time such absegce commenced. Whitman vs. McClure 
ie Wises hneensdandsbsevecaseensese Sankeie sedenediannin wiehade apitis ‘ 


MECHANIC’S LIEN. See Lien, 1, 2, 3, 5, 6, 7. 
MISTAKES. See Arbitrament and Award, 1, 2. 
MORTGAGE. 


A mortgage on real estate attested by but one witness 
is not void, and, if a subsequent mortgagee or purcha- 
ser buys or takes his mortgage with ‘actual notice of 
a prior mortgage, he takes subject to it, even — 
it have but one witness. Gardner, Decter & Co. vs 


Boars, Trimble B Cdorcesccessosesccosesese peendmimntincwiis oe 


MUNICIPAL CORPORATIONS. 
See Criminal Law, 39. 


NEGLIGENCE. See Railroads, 8, 9, 10, 13. 
NEW TRIAL. 


1. Where there is no error in what the court did charge, 
or in the refusal to charge the special requests made, 
and there is no motion for a new trial, this court will 
not grant a new trial on the ground that the court be- 
low failed to charge on certain points which the losing 
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party claims were favorable to him, although, under 
the evidence, such further charge would have been 
proper. Moye ve. Waters.......ccrccccccccsercocesccccccess 


There having been illegal testimony admitted upon 
the point of undue influence, and the verdict setting 
aside the will having been rendered by the jury espe- 
cially upon that ground, and a new trial having been 
granted by the judge who tried the case, we think it 
proper that all the issues presented in the case should 
be submitted to another investigation. Dennis et al. 


Us. eS ee ee Cee IE Te eeeeeteseeeeeeteeeeeeee 


The only legal discretion which the superior court has 
to set aside a verdict because it is contrary to the tes- 
timony, is in a case where the verdict is decidedly and 
strongly against the weight of evidence, although there 
may appear to be some slight evidence in favor of the 
finding. Patterson vs. Phinizy & Co.....sceceree seveeee 


. In an action for a fort, the question of damages be- 
ing one for the jury, the court should not interfere 
with the verdict, unless the damages are either so small 
or so excessive, as to justify the inference of gross mis- 
take or undue bias. J did. 


Whilst this court is not exactly satisfied with the judg- 
ment of the court below, yet as the case is one of grant- 
ing a new trial so that the parties may have another 
hear ing, we do not think there has been such an abuse 
of the discretion vested by law in the judge of the su- 
perior court to grant a new trial on the ground of the 
verdict being contrary to the weight of the evidence, 
as to require a reversal of his judgment. Pritchett et 
Ob, 00. Pabheredt..ccsccaccsrsee seossescosssseneqicenaccccocecs BOM 


This court will not grant a new trial on the ground of 
error in the judge in refusing a continuance, if it ap- 
pear, during the progress of the trial, that the witness 
for whose absence the continuance was sought was im- 
material. Butler vs. Ambrose, adi’2......sseerecsesesees 
When three persons are tried together for assault with 
intent to murder and are found guilty, a new trial may, 
in this state, be granted as to one or more of the de- 
fendants, and the verdict stand as to the others. Seborn 
C8 Ol, 00, Fike TIC cccncrces ccsscsescnepccsscngnssnssacpeconss 
8. The verdict in this case is fully sustained by the evi- 
dence, and the credibility of the witnesses being espec- 
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ially for the consideration of the jury, a new trial 

ought not to have been granted. Creighton vs. Hewitt. 174 
Wilson & Co. et al. vs. Wilkins 448 
SE EE, OR, GI vince cne sccccecce secess cesar sgeeee --. 466 
Powell et al., adm’rs, vs. May yor and C. of Atlanta...... 478 
Hanson vs. Cr i cihciitiiensnsnnesninnsatnccreniecnasapinds . 528 
Strickland et al., adm’rs, vs. Wynn 600 
Cowart vs. Chaffee, Croft & Cheffce....ceccceccereceseeees 606 
SOO 00. TRE TiMBiscccccsccenerccsessesccsceccceces crosecee 612 


. Where, by agreement of counsel, a motion for a new 
trial is to be made and heard in vacation, “ provided 
the same is done in time to take the case to the next 
July term of the supreme court,” and said motion is 
made and heard in time for such purpose, provided ex- 
traordinary diligence had been used, but the writ of 
error was, in fact, made returnable to the succeeding 
January term, a motion to dismiss will not be enter- 
tained on this ground. Whatever rights the parties 
had under the agreement referred to, should have been 
set up in the court below. Bonner vs. Woodall et al... 


10. The decision of the court below in dismissing the 
motion for a new trial, and in holding that there was 
not sufficient evidence that it had been filed at the 
proper time, was not in such conflict with the evidence 
offered at the hearing as to call for a reversal by this 
court, the more especially as five years had elapsed 
since the trial, with several changes in the presiding 
officers of the court, and there had not been, in the 
meantime, nor at the term at which it is claimed the 
motion was made, any verification of the grounds 
therein taken, nor any motion during that time to 
have the proper entries made on the papers or on the 
minutes of the court. Lee et al. vs. Boddie, adm’r.... 


11. There was no such abuse of the discretion of the 
court in granting a new trial in this case as to justify 
this court in reversing the judgment. McLaren vs. 
SSL LOT OOP A LORS AOS TORN iach 
fTines vs. The State 
Lane vs. Cunningham..: 


Cassels vs. Usry, Sturgis & Co 


12. We do not think there was any abuse of the discre- 
tion of the court in requiring the plaintiff to write off 
the damages given by the verdict, as a condition te 
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avoid the judgment for a new trial. Clark, ea’, vs. 
DbRsiinccicnsntinitiabinnmnninnnatetavnin dibueniniinniinatieas ; 


13. There having been no motion for a new trial, and 
there being no charge of the court to prevent the jury 
from making allowance in their verdict for the rent 
and hire of 1864, and rent for 1865 and 1866, and no 
refusal to charge any request on that point, we cannot 
inquire into any alleged error in the verdict for not in- 
cluding the same. Ferguson vs. Ferguson, ex’r, et al.. 


14. As it appears doubtful from the record what was the 


amount of assets in the hands of the present represen- 
tative for the payment of debts, and the inventory re- 
turned by him showing, without further explanation 
than is contained in the evidence, that a larger credit 
should have been allowed the defendant below than 
the jury gave him, we do not think the court erred in 
granting a new trial; nor do we feel authorized, under 
the evidence, to order any specific amount to be remit- 
ted from the verdict. McFarlin, adm’r, vs. Ringer 
OOD sciietesessanenees Shaceedocsionssnnecneapbeserscecscshnniones ° 


15, Where the verdict of the jury is such as is required 
by the evidence, this court will not reverse the judg- 
ment of the court below refusing a new trial for an 
error in the charge of the court to the jury, which, un- 
der the facts proven, could have done the accused no 


harm. Rachels vs. The State .........0.00- diitiarniiniiianeitt 
Ewing, adi’r, et al. vs. Moses, adm’r...... sn-cacehnkonnte 
MAE Bh. PO iriitsrnrerncanaanroniaiadiinaiaiaisnbnen: tei 
Park & Iverson vs. Piedmont and Arlington L. Ins. Co.. 
Central R. R. and Banking Co. vs. Wood........ posends 
RA: 06.. TR icc cnsintscnnwenns:. simnpiiinaannn cabin 
Montgomery and West Point R. R. Co. vs. Boring...... 


16. When, under the charge of the judge, the jury might 
count compound interest against a defendant according 
to law, yet, if the verdict is right, counting only sim- 
ple interest, it should not be disturbed. Ewing, adm’r, 
et al. vs. Moses, EP nctcncasanionpins connsvinininpenaniine 


17. When a motion was made for a new trial, on the 


ground that a witness (whose affidavit was produced) , 


would testify to certain threats made by deceased 
against the prisoner, and which the witness had com- 
municated to the prisoner before the rencounter in 
which the killing occurred, and the movant stated on 
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oath that said facts and their importance did not occur 
to him at the trial, and that he had not informed his 
counsel of them, he being an ignorant man and know- 
ing nothing of his rights: 

Held, that as it appeared on the trial that the prisoner 
and deceased had each made threats the one to kill the 
other, and as the evidence -now relied on was only cu- 
mulative, and could at least only strengthen a line of 
defense insisted on at the trial, it was not error in the 
judge to refuse the new trial, as the reason for the neg- 
lect to introduce it at the trial was unusual and open 
to suspicion. Brown vs. The State.-.cccceccceceeceees 


18. The newly discovered evidence on the question of a 
parol license authorizes a new trial, and the jury can 
determine whether the terms of the license have been 
complied with. Winham, King & Aldridge vs. Me- 


SE cneadacein POSSE TSE HEHEHE EHESE FTE SESEEEE TES OES SESEEE 


19. Whilst this court will always be careful to protect 
railroad companies against excessive damages, still, 
when from gross negligence the lives and safety of pas- 
sengers are exposed to danger, and injury results there- 
from, it will not interfere with the finding of a jury 
except when it is apparent that the verdict was the re- 
sult of passion or prejudice. Jontgomery and West 
BE Fee Bee CR CR, BD cc ctccncccvencsescnsecscsnsnvece 


20. In order to render newly discovered evidence a 
ground for new trial, it must appear that it is not cu- 
mulative, and that none of the moving parties, nor 
their counsel, were aware of it at the trial. Strickland 
By GENIE, CR. RR enc cccccsewscsssncscscovssansscsoncens 


21. Where the jury may, from the evidence, reasonably 
find that there were any aggravating circumstances, such 
as gross negligence in the act whereby the injury was 
inflicted, they may increase the damages beyond a mere 
compensation for the injury done; and in such a case, 
where the judge who tries it refuses a new trial, the 
damages given must be grossly excessive before this 
court will interfere. Western and Atlantic R. R. Co. 
IED ise cemseicncecorsverecetvensagsacconsnvanesecses 


22. As the evidence authorized the master to find that 
the policy of insurance in controversy was the prop- 
erty of the widow and not the property of the estate, 
the decision of the chancellor, to whom the issues 
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formed upon the exceptions to the report of the mas- 
ter were submitted without the intervention of a jury, 
will not be interfered with. Lawton & Willingham et 


al, ve. Pith, C8 Bi.cccrss00s0ss pnentinkina eabhnsnesndbhnel sasens 647 


NON-SUIT. See Practice in Superior Court, 6. 
NOVATION. See Principal and Security, 3, 6. 
OFFICERS. See Evecutions, 1, 2. 


OPINION OF WITNESS. See Evidence, 3-5. 
ORDINARY. See County Matters, 1-3. 
PARDON. 


Where a defendant in a criminal case gave a promis- 
sory note to the solicitor general for the fine imposed 
on him, and was afterwards pardoned by the governor 
and the fine remitted, and the same was unappropria- 
ted in the manner prescribed by law, such pardon and 
remission of the fine discharged the defendant from 
the payment of the note, even if it had been sued and 
judgment obtained upon it before the fine was remit- 
mitted. Parrott, ex’x, vs. Wilson......+.. $ssddanseaseennn 


PARTIES. 


. Under the act of 1866 and the constitution of 1868, 
which secure to a married woman, as her separate es- 
tate, all property given to, inherited or acquired by 
her, the husband cannot assert her rights in reference 
to such property in his own name. Dunnahoo vs. Hol- 
Gaeta, O00, Ob Ceccrscssccoricssin desuntancniasiesnsesiasnsiees 


. As the agreement provides that when the estate is 
ready for distribution, it shall be paid out “to each of 
the children of the deceased,” the husband of one of 
the daughters cannot, by.a bill filed in his own name, 
enjoin a suit pending against him for the purchase 
money of property of the estate sold by the executors, 
for the purpose of setting off against said claim his 
wife’s interest in said estate. For the same reason the 
other children must be made parties. Ibid. 


. As the will conveyed certain lands to the children of 
complainant, and as the subsequent agreement did not 
affect them, they were not necessary parties, Ibid. 
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4. When a suit is pending in favor of a mechanic, under 
sections 1963 and 1964 of the Revised Code, and the 
property on which the lien is claimed to attach has 
been sold by virtue of a legal process, the purchaser 
cannot make himself a party to such action and tender 
an issue denying the character in which plaintiff brings 
his suit. DeGive vs. Meador & Tumiin......... inenibben 


5. The fact that such purchaser has a mortgage on the 
property does not affect the question. bid. 


6. A bill in equity filed by A against B, alleging that A, 
B, C and D, having been partners in trade, did, in 
1860, dissolve the partnership, have a full settlement 
and divide the assets; that in the division a mistake 
was made against A, by which the other three partners 
got of the assets $3,211 00 which properly belonged 
to A, and then praying that B be made to account for 
the one-fourth of said assets thus received by him, is 
demurrable because the other partners are not joined. 
Johnston vs. Preer 


PARTNERSHIP. 


. Asa general rule, a creditor of one of the several part- 
ners cannot reach the interest of his debtor by a sum- 
mons of garnishment upon one who is indebted to the 
firm; but when A, having a judgment against a part- 
ner, served a summons of garnishment against a bank, 
having money of the firm on deposit, and the firm filed 
a bond as claimants of the fund, as provided by the 
act of 1871, and thus made the partnership a party 
to the garnishment, the creditor may, under our law 
authorizing a court of law to give equitable relief, so 
shape a traverse of the garnishee’s answer as to make 
an issue upon the interest of his debtor in the partner- 
ship, at the date of the judgment, or since, and appro- 
priate to the payment of his judgment as much of the 
deposit in the hands of the garnishee as equals that in- 
terest. Branch, Scott & Co. vs. Adam, Smith & Co... 


. A bill in equity filed by A against B, alleging that A, 
B, C and D, having been partners in trade, did, in 
1860, dissolve the partnership, have a full settlement 
and divide the assets; that in the division a mistake 
was made against A, by which the other three partners 
got of the assets $3,211 00 which properly belonged 


160 
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 ssceaicniiinsie 
to A, and then praying that B be made to account for 


the one-fourth of said assets thus received by him, is 
demurrable because the other partners are not joined. 
Johnston vs. Preeer.ccecccccs POPC eRREPREEEOEOOOOCOCOOO STO eere ery 


3. The undivided interest of a partner in the firm prop- 
erty is not liable to levy and sale, even after dissolu- 
tion, but must be reached by process of garnishment. 
Anderson & Co. vs. CRENREY ..ccenerscccessssescecsesoneeess 


4, Where a plaintiff who sues out a summons of garnish- 
ment, signs the partnership name of which he is a mem- 
ber as surety to the bond required by law, and his part- 
ner is present consenting thereto, and afterwards comes 
into court and ratifies the same under seal, and proposes 
to substitute his signature for that of the firm: 

Held, that the amendment to the bond should have been 
allowed, and whilst we are strongly inclined to the 
opinion that the bond was binding on the partner in- 
dividually who thus consented to the signing, we are 
satisfied it was error to refuse the amendment and to 
dismiss the garnishment. Cunningham, assignee, vs. 


PASTURE. See Common of Pasture, 1. 
PEDDLERS. See License, 1, 2. 


PLEADINGS. 


Where the plea of the general issue is filed to an ac- 
tion of slander, evidence is admissible thereunder, re- 
butting the proof introduced by the plaintiff. Lester 
OR, TOPCO 0csniscs cosncnconenntsnsonsssdanwsnndesmemiaaeny. Bae 


To make a contract illegal as being in aid of the re- 
bellion, as provided by the 17th section of the Vth 
article of the constitution of this state, it should be 
alleged with whom the contract was made, and the 
terms of it, and that it was made with the intention 
and for the purpose of aiding and encouraging the re- 
bellion, and the consideration therefor should be al- 
leged, so that the court could determine from the facts 
whether the contract was made with the intention and 
for the purpose of aiding the rebellion. J/anufactu- 
vere Bank of Maton 00. BMG ...:0s0ssssssssesessssesacses 


3. Where no plea of Lis pendens is filed, a record show- 
ing the pendency of a former suit between the same 
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parties, involving the same issue, is inadmissible. 
rown vs. Patter Wi Vist iseacennasrncencttinnstncsne tecees 
Brown vs. Patterson, ex’r 


4. A plea that the plaintiff in a suit was dead at the time 
of the commencement of the action may be filed at 
any time before judgment, it being made to appear 
that the fact pleaded has just come to the knowledge 
of the defendant. Jernigan, ex’a, vs. Carter......2+ 0 


A plea in abatement and a plea of the general issue 
may be both filed at the same time, but the plea in 
abatement should be first disposed of. bid. 


Under a proper construction of sections 3049, 3369 
and 3406 of the Code, when considered together, an 
action cannot be brought in the superior court against 
a railroad company by merely serving the written no- 
tice and filing the same in the cler k’s office without 
other pleadings. Hodges vs. Atlantic and Gulf R. R. 


Co... SOCCER EEHEEH RHEE ER SHEET EE EEEEHEEEEHS HEHEHE EH. CHK EHEEE 


Where an action is brought on an account for services 
rendered, a recovery may be had on a special contract 
where the bill of particulars sets out fully the terms. 
NNN. HR, TORR, GE Pin sises oosstctnsnsnsccecsscssetcsesee 


When, during the trial of a suit on the law side of 
the superior court, the defendant was absent, and _ his 
attorney moved to file, as a plea, a certain bill in equity 
which the defendant had presented to the judge, ask- 
ing an injunction of the common law suit, which bill 
was sworn to according to the usual form for verifying 
bills in chancery, but which the judge had not acted 
on, and the motion was denied on the ground that, 
though the facts set forth in the bill made a good plea, 
they were not sworn to as required by law: 

Held, that this was error, as there was a substantial com- 
pliance with the law for the verification of pleas. Clark 
OE TR ainsi, spnicteronncsasdioenvnnentinoninrettsccesones 

9. It is a good plea in defense to a note given for land, 
that a bond was given by the plaintiff to make a good 
title to the land on the payment of the price, free from 
liens and incumbrances, and that at the time of the 
making of the bond certain liens were known to exist; 
that the true title to the land was in several persons, 
of whom plaintiff was one; that it was the intent of 
the parties that the plaintiff should take up the liens 
and procure a title from the others before payment of 
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the note; that the liens were still subsisting and the 
title from the other joint owners still not obtained, 
and that the defendant had offered and was still will- 
ing and ready to pay on compliance with the contract. 
Ibid. 

10. A plea which sets up that the note sued on was given 
for a tract of land, for which the plaintiff executed his 
bond for titles, in the usual for m, to the defendant; that 
the plaintiff had no title to the land and is insolvent ; 
and which offers to deliver up to be canceled the bond, 
and prays the rescision of the contract aforesaid, is not 
demurrable. Sizemore vs. Pinkston 


11. The defendant can obtain the same relief in a court 
of law, as to the rescision of the contract, as he could 
in a court of equity, and have the verdict so moulded 
as to compel the defendant to surrender the possession 
of the land, and to place the parties in the same con- 
dition in which they were before the contract was made. 


Ibid. 


12. Suit was brought against the “ Montgomery sl West 
Point Railroad Company, otherwise called the Western 
Railroad Company.” Objection was made to the form 
of the action. It appeared that the legislature of the 
state of Alabama had authorized the surrender of the 
charter of the M. and W. P. R. R. Co., and its incor- 
poration into the W. R. R. Co.; that whatever name 
this company had, it regularly used the depot at West 
Point, in the state of Georgia, known as the M. and 
W. P. R. R. depot; that by act of the general assem- 
bly of the state of Georgia, passed in 1837, the M. and 
W. P. R. R. Co. was incorporated, and its office for 
the service of writs, etc., fixed at West Point: 

Held, that the allegation “otherwise called the Western 
Railroad Company” was surplusage, and need not be 
proved. Montgomery and West Point R. LR. Co. vs. 
Boring 


PRACTICE IN SUPERIOR COURT. 


1, The court should always confine itself to its appro- 
priate functions on the trial of cases, by an impartial 
administration of the law applicable.to the facts be- 
fore it, and leave the jury to perform their appropriate 
functions, without any indication as to what it may 
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think their verdict should be, or what may be its opin- 
ion of the evidence, or the credibility of the witnesses. 
Moody, adm’r, vs. Metcalf et Brrcrarsesiascccccess soencsses 


2. Where a motion was made to open a judgment, under 
the act of 1868, which was demurred to on the ground 
that the act was unconstitutional, and the demurrer 
was overruled : 

_ that it was not error in the judge, when the case 

ras called for trial, to dismiss the proceedings on the 
ground that upon an inspection of the declaration and 
pleas, it appeared that the equities between the parties 
had been fully inquired into and settled on the trial at 
which the judgment was rendered. Bonner vs. Mar- 


Sithy: GUE Peccccccevesscsccccnsvecsccesccsbcceccesecesccs scesces 


. Service of this declaration was acknowledged with a 
waiver of process and time of filing. This was more 
than twenty days before the next term of the court. 
The writ was filed during the second term, and judg- 
ment taken the third term: 

Held, that the judgment is valid and binding as between 
the parties, and will not be set aside without proof that 
the defendant has actually been deceived thereby, or 
deprived of some available defense. Weslow vs. Peavy 
BD BGG ceccvsisncvecacessccscsveesssccceses sccscvetsccsscosceses 


4, If a jury in a criminal case be impanneled, and be- 
fore any evidence is submitted the solicitor general dis- 
covers that one of the jurors was of the grand jury 
that returned the bill, the court may, under section 
4681 of the Code, withdraw such juror, unless both 
sides consent to waive the objection, and if the other 
juries have been discharged, may continue the case. 
Jackson vs. The State... 


5. When a defendant pleads that he is security to the 
note sued on, and that it has been altered without his 
knowledge or consent, he is not entitled to take a ver- 
dict, on the plaintiff’s closing his case after introducing 
the note in evidence without other testimony. HHan- 
son vs. Crawley.....cc0cseee: Sckneeseennesconecd aagscnsvorccnce GE 


6. If a motion to non-suit should have been sustained in 
that stage of the case,,yet if the defendant, after it is 
overruled, proceeds,.and both he and plaintiff intro- 
duce evidence on the issue made by the plea, and the 
evidence is sufficient to sustain a yerdict for plaintiff, 
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it will not be set aside and a new trial granted because 
of the refusal by the court to grant the non-suit. Ibid. 


PRACTICE IN SUPREME COURT. 


. Where there is no error in what the court did charge, 

or in the refusal to charge the special requests me 
and there is no motion for a new trial, this court will 
not grant a new trial on the ground that the court be- 
low failed to charge on certain points which the losing 
party claims were favorable to him, although under the 
evidence such further charge would have been proper. 
-Moye vs. Waters 


. A writ of error does not lie to this court from the judg- 
ment of a county court. Bradford vs. Preer et al..... 


. A writ of error does not lie to this court from the city 
court of Savannah to set aside a verdict of a jury, either 
because it is contrary to the evidence or because it is 
not such a verdict as the jury might lawfully render 
under the pleadings. A writ of error only lies from 
the decision, sentence or decree of the court. Roach 
vs. Sulter.......2. biddécentdndoarstoinenieonsenbaninie one 


. Where, by agreement of counsel, a motion for a new 
trial is to be made and heard in vacation, “provided 
the same is done in time to take the case to the next 
July term of the supreme court,” and said motion is 
made and heard in time for such purpose, provided 
extraordinary diligence had been used, but the writ of 
error was, in fact, made returnable to the succeeding 
January term, a motion to dismiss will not be enter- 
tained on this ground. Whatever rights the parties 
had under the agreement referred to, should have been 
set up in the court below. Bonner vs. Woodall et al... 


. An exception to the judgment of a chancellor attach- 
ing the defendant in an equity cause for the violation 
of an injunction cannot be brought to this court under 
the special statute applicable to injunctions, appoint- 
ment of receivers, and other extraordinary remedies in 
equity. Williams vs. Lampkin et al......++ deescoscsess ° 


. Affidavits used upon the hearing of a motion for 
an injunction must be incorporated in the bill of ex- 
ceptions ; if attached to or embraced in the record, 
without any indentification by the chancellor, the writ 


of error will be dismissed. Taylor vs. Cook et al...... 215 


Vou. 11. 47. 
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7. The writ of error to a decision of the superior court 
must be returned to the next term of the supreme court 
after such decision is rendered, after allowing the va- 
rious times prescribed by law for service, filing, trans- 
mission, ete., otherwise it will be dismissed. Peacock, 
en 7, 00. Bubanbks, ..0.0000080 00000 sicemaasininaeaeh: pelea ‘ 


. It is the duty of counsel for plaintiff in error to pre- 
pare and attach to the bill of exceptions the certificate 
for the judge to sign, which such officer may modify 
as may seem to him proper under the facts of the case. 
Billups, adm’r, vs. Baynes 


. Where the judge attaches to the bill of exceptions the 
following certificate : 
“May 24th, 1873. 
“The court signs the foregoing as a bill of exceptions, 
with leave to attach the certificate prescribed, but the 
court does not certify the facts recited in the grounds 
for new trial to be correct, nor does it certify the facts 
stated in assignment of errors to be correct; these are 
but allegations made by one party. 
“J. Jounson, Judge, ete. 
“Below put certificate.” 
And leaves a blank space for such certificate, followed 
by a second signature, and counsel. for plaintiff in error 
fill up such blank with the certificate prescribed by 
statute, dating the same June Ist, 1873: 

Held, that the date of the signing of the bill of excep- 
tions, as recognized by this court, is May 24th, 1873, 
and the filing in office and service upon opposite coun- 
sel must be made within fifteen and ten days from such 
date, respectively. Ibid. 

10. By consent of all the counsel interested in the cases 
upon the docket for a particular circuit, the order in 
which the cases are entered will be varied on the call, 
for the sake of convenience. Hines & Hobbs vs. Brins- 
wick and Albany R. R. Co. et al.; Brunswick and Al- 
bany R. R. Co. et al. vs. First Mortgage Bondholders 
et al.; Clews & Co. vs. Brunswick and Albany R. R. 


Se siiabsciaa nade Sa ii a a 


11. Upon special cause shown, cases will be transferred 
to the heel of the entire docket. Ibid. 


12. Under no circumstances will cases belonging to one 
circuit be injected into another circuit, or between 
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other circuits. Injunction cases are governed by a 
law peculiar to them. Ibid. 


13. Where exception is taken to a judgment refusing an 
injunction under the act of 1870, the clerk shall, with- 
in fifteen days from the service of the bill of excep- 
tions, make out a transcript of the record and transmit 
the same immediately to the supreme court then in ses- 
sion, and if not in session, then to the very next ses- 
sion. If the transmission is not immediately made 
the writ of error will be dismissed. Pope, adm’r, vs. 
Tifts, et al.; Lockett et al. vs. Kemp 


14. Where a trial was had in the county court, and the 
writ of certiorari sued out thereto, the hearing upon 
which was had before the judge of the superior court 
at chambers, the bill of exceptions to his judgment 
need not be served upon the solicitor general of the 
circuit. Service upon the solicitor of the county court 
is sufficient. Allen vs. The State sins hed ining 


15. Where the sole exception is to the decision of the 
Court sustaining a demurrer to a plea, and neither the 
record nor bill of exceptions sets forth said plea, the 
judgment will be affirmed. Kemp et al. vs. Lowe, ordi- 


16. The bill of exceptions or the motion for a new trial, 
should show that testimony which is claimed to be il- 
legal was objected to by the complaining party, A 
mere statement to that effect in the brief of the evi- 
dence is not sufficient. Selma, Rome and Dalton R. 
R. Co. vs. Redwine, adim’x......++ daletsaiindinaaelsinpebnitesiis 


17. Where exception was taken to the judgment of the 
chancellor enforcing a decree of the court by attach- 
mens for contempt, and neither the record nor the bill 
of exceptions sets forth said decree, the judgment of 
the court below will be affirmed. Gunn vs. Calhoun.. 501- 


ce 


18. When the questions made by the bill of exceptions 
have been before decided by this court adverse to the 
plaintiff in error, damages will be awarded. Brown vs. 
Brown, 27°r..0..0000 


19. Where a person summoned as a juror claims exemp- 
tion from such duty under an act of the general as- 
sembly, the decision of the court refusing such right 
is one to which a writ of error will lie. Though such 
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person may have served his time as a juror, yet his 
name is still in the jury box; and, in addition to this, 
the decision affects the administration of public jus- 
tice. Hx parte Commer ......ssecesesessceeseseees Secasvece: 


20. Where cross-bills of exception were filed and the rec- 
ord in the case was sent up with the bill of exceptions, 
which arrived in time for the last term of this court, 
and no record accompanied the exceptions which were 
returned to this term, the writ of error to this term 
will not be dismissed for the absence of a record, but 
the case will be heard on the record returned to the 
last term. Scurry et al. vs. Cotton States Life Ins. Co. 624 


21. This being a case arising out of the same judgment 
of the cireuit court—which was excepted to and re- 
versed in Tennille vs. Phelps et al., 49 Georgia Reports, 
532—the judgment of reversal then pronounced nec- 
essarily operates as a reversal as to the parties to this 
bill of exceptions. Harrison et al., ex’rs, vs. Belton 
CB all. ceccvccccceee svscccccesecs Soenssesecsees caccocesseesoseses 


PRESCRIPTION. 


1. The right of common of pasture on wild lands can- 
not, in Georgia, be founded on the fact that one’s cat- 
tle have been pastured on such lands for twenty or 
thirty years. Davis et al. vs. Gurley........ eesoserens 100 


2. When the legal title to property is vested in a trustee 
for infants, who can sue for it, and who fails to do so 
within the time prescribed by law, so that his right of 
action is barred, the infant cestui que trusts, who have 
only an equitable interest in the property, will be also 
barred; but when the legal title is vested in the in- 
fants, or cast upon them. by operation of law, then the 
statute does not run against them during their infancy. 
Wingfield, adm’r, et al. vs. Virgin et al 


. In order to defeat a prescriptive title for fraud, 
the claimant’s written evidence of title, under which 
he went into possession of the property, must be 
shown to have been fraudulent within his own knowl- 
edge, or notice thereof brought home to him before or 
at the time of the commencement of his possession. 
Ibid. 


. The fact that a canal company has used for upwards 
of twenty years a break or opening in the bank of the 
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canal where it runs through a swamp or pond, for the 
purpose of supplying the canal with water from the 
swamp as a reserve, and that there has also been dur- 
ing that period, at certain times, an outflow of water 
from the canal through the break, does not constitute 
such a prescriptive right in the company as to entitle 
it to increase intentionally, or by negligence, such out- 
flow, so that it will cause the water to escape from the 
swamp, and submerge the land of an adjacent propri- 
etor. Savannah and Ogeechee Canal Co. vs. Bour- 
QUEM. isvocccssccrersesocceseos penenseansenibe denccncséossesccces SEO 


To entitle different possessions to be tacked so as to 
make out the time required to establish a title by pre- 

‘ scription to land, it is necessary to show that they are 
successive possessions. But this rule does not apply to 

‘ the case of a claim to an easement on the land of an- 
other, arising out of the facts recited in the ensuing 
head-note of this syllabus. Winham, King & Aldridge 
00, FEOGGG cc cccsnsscntesons sasdenses o scesseese 


. A licensee who, under a parol license to enjoy an ease- 
ment of a permanent nature upon the land of another, 
such as to back water by the erection of a mill dam, 
expends money and makes investments in pursuance 
thereof, is not liable to an action of trespass for erect- 
ing the dam either by the party giving the license or 
any subsequent owner of the Jand which is overflowed ; 
nor is any subsequent owner or possessor of the mill 
and dam liable to an action for keeping up such dam. 
I bid. 


. The right to such an easement is not forfeited for non- 
user, unless it be for a period sufficient to raise the pre- 
sumption of a release or abandonment. Ibid. 


PRESUMPTION. See Husband and Wife, 1. 


PRINCIPAL AND AGENT. 


. Land having been given in for taxation for the year 
1868 by the agent of the estate of a non-resident, he 
having died in the year 1860, which was subsequently 
sold by the sheriff for the non-payment of state and 
county taxes, under an execution for the same against 
such agent, the purchaser at such sale acquired a valid 
title. Williams, adm’r, vs. Young, adm’r....... sbéleadee 453 
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2. The agent of a foreign corporation may acknowledge 
service of a declaration in attachment so as to author- 
ize a general judgment against his principal Atlantic 
and Gulf R. R. Co. vs. Jacksonville, Pensacola and 
BRRBie BR. Be Coos wsseciicssass crises: 


3. Where an action was brought by the widow and chil- 
dren of the assured on the following receipt : 

“ Received of James R. Scurry $375 00, same being in 
payment of insurance in the Cotton States Insurance 
Company; this receipt being binding on said company 
until policy is received. J.S. RAINEs, 

“Agent of C. 8. Life Ins. Co. of Macon, Ga. 
“Baker county, Georgia, September 6, 1871.” 
And Raines, the agent, signing said receipt, was of- 
fered by the defendant as a witness: 

Held, that he was competent, not being a party to the 
original contract with James R. Scurry, nor interested 
therein. Scurry et al. vs. Cotton States Life Ins. Co... 


4, It was competent for the witness to explain what was 
the understanding of the parties, at the time the re- 
ceipt was given, of the following words contained 
therein: “This receipt being binding on said company 
until policy is received.” Ibid. 


eee eee seer eeseeteeeereee 


PRINCIPAL AND SECURITY. 


1. When A was arrested on a charge of assault with in- 
tent to murder, and gave bond to appear at the supe- 
rior court to answer, ete., and upon the finding of a 
trug bill, the judge issued a bench warrant, under which 
A was arrested and continued in the custody of the 
sheriff until the trial, during the progress of which he 
escaped from the custody of the sheriff: 

Held, that the securities of the bond taken by the magis- 
trate were discharged by the subsequent arrest under 
the bench warrant, and are not liable on their bond. 
Smith, governor, vs. Kitchens et al. 


2. The advice given by the solicitor general to the secu- 
rity on the recognizance to have the principals in court 
as soon as he could get them there, with the assurance 
that the judgment of forfeiture would not be entered 
until next morning, may have misled the security so 
as not to have applied to the court for indulgence until 
next day, or to employ counsel for that purpose ; and 
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this, with the fact that the security did have the prin- 
cipals in court by the jury hour next morning, and so 
announced to the court, was sufficient to authorize the 
setting aside the judgment of forfeiture, although it 
had then been entered on the minutes. Woodall et al. 
08. Binith, Governor ...csercavesdecces sevecsce sansenacseessinion 


. Where a note for money borrowed was given in 1860, 
with two securities thereto, which was renewed on 
February 14th, 1863, the name of one of the securi- 
ties being omitted therefrom with the knowledge and 
consent of the other security, there was no such nova- 
tion of the original contract, in the legal sense of the 
term, either as to the maker or the remaining security, 
as would bring it within the operation of the ordinance 
of 1865. Bonner vs. Woodall et al 


4. A, for B’s accommodation, indorsed B’s note toC. It 
was agreed between all the parties at the time of the 
indorsement that B should give to C a mortgage upon 
his (B’s) stock of goods, as a security for the debt, and 
this was done as agreed. But C failed to record the 
mortgage, and at the end of three months canceled it 
and took another : 

Held, that this discharged the security. Atlanta Na- 
tional Bank vs. Doviglass......sccccecesveeteceees seececcsces 


5. The security is discharged, notwithstanding it may be 
affirmatively shown that the mortgage, though duly 
recorded and not canceled, would have been no pro- 
tection to the security by reason of older liens. Ibid. 


6. Where a note was given to the plaintiff, indorsed by 
the defendant, for money borrowed by the maker there- 
of, and subsequently said note was given up, a new 
note by the maker for a larger amount, including said 
indebtedness, being substituted therefor, and suit is 
brought against the defendant for the amount origi- 
nally loaned, as money had and received for the use 
of the plaintiff, and the defendant claims to be dis- 
charged from all liability therefor by the delivering up 
of the first note, the court should have charged the 
jury that if they believed from the evidence that the 
original note was given up, the defendant’s name erased 
therefrom, and a new note given by the maker, in- 
cluding the amount due on the original note, secured 
by mortgage on the maker’s property, the liability of 
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the defendant, as indorser on the original note, was at 
anend. Rhodes vs. Hart 


. Where a judgment was obtained against a principal 
and security on a promissory note, and an appeal was 
entered by the defendants, the security filing a plea of 
non est factum, and pending the appeal it was agreed 
by the plaintiff that if the seeurity would withdraw 
his appeal and permit the judgment below to stand, 
he, the plaintiff, would look to the principal alone for 
the payment of the judgment: 

Held, that on the withdrawal of the appeal the security 
was relieved, and that he might set up this relief by 
an affidavit that the execution issued on the original 
judgment was proceeding illegally, and setting forth 
the facts of the agreement and his action thereon. 
Wimberly vs. Adams .......+. bee sevcce cases erecsateandasensecs 


8. When a defendant pleads that he is security to the 
note sued on, and that it has been altered without his 
knowledge or consent, he is not entitled to take a ver- 
dict on the plaintiff’s closing his case after introduc- 
ing the note in evidence without other testimony. 
Hanson vs. Crawley.....++ eeseccecs ecveccoece pescscocccees eee 


9. If the defendant put in evidence the testimony of the 
principal as to what he said to the payee at the time 
the words were added to the note which are complained 
of, for the purpose of showing that he, the principal, 
was to be exclusively bound for the additional liabili- 
ties caused by those words, it is competent for the 
plaintiff, in rebuttal thereof, to prove all that the prin- 
cipal said at the time, as part of the res geste. And 
if such proof be not competent to charge the security 
with knowledge of and consent to the change, he should 
ask the court, by its charge to the jury, or when the 
evidence is admitted, so. to limit its effect. Ibid. 


PROMISSORY NOTES. 


- Where the husband transfers to his creditor a promis- 
sory note before its maturity, which belongs to and is 
payable to his wife, or bearer, and the wife sues the 
creditor in trover for the note—it was not error for the 
court to refuse to charge the jury, a written request of 
plaintiff—that the transfer did not divest the title to 
the note. The request should have contained the qual- 
ification that the jury should believe from the evidence 
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that defendant had notice that the note was the prop- 
erty of the wife. Moye vs. Waters...... sinha siapediiie , 


2. Where a note was given to the plaintiff, indorsed by 
the defendant, for money borrowed by the maker there- 
of, and subsequently said note was given up, a new 
note by the maker for a larger amount, including said 
indebtedness, being substituted therefor, and suit is 
brought against the defendant for the amount origin- 
ally loaned, as money had and received for the use of 
the plaintiff, and the defendant claims to be discharged 
from all liability therefor by the delivering up of the 
first note, the court should have charged the jury that 
if they believed from the evidence that the original 
note was given up, the defendant’s name erased there- 
from, and a new note given by the maker, including 
the amount due on the original note, secured by mort- 
gage on the maker’s property, the liability of the de- 
fendant as indorser on the original note, was at an end. 

Rhodes vs. Hart ......+ eansstis jkebudmnensdannbenine sennnenes 


. Where A gave a promissory note to B for a sum cer- 
tain, due at a fixed time, as part consideration for a 
parcel of land, conditioned, however, that before it was 
to be paid B should take up a note given by him to C, 
on the purchase of the same land : 

Held, that B might recover on A’s note, on proof that his 

(B’s) note to C was barred by the statute of limitations. 

Jordan of al. 00. FOUMGHR ...100000s0ccsseesseccesccesecseces 


RAILROADS. 


1, On the trial of a suit against a railroad company for 
damages to the plaintiff (who was an employee of the 
company) caused by the negligence of his co-employees, 
it was error in the court to permit the plaintiff to tes- 
tify before the jury, that an assistant supervisor had 
told him, after the injury was done, that the company 
felt itself under obligations to support him and his 
family during his life. Eust Tennessee, Virginia and 
Georgia R. R. Co. vs. Duggan. .scccccevereeees peeeuee ae 


. Under a proper construction of sections 3049, 3369 
and 3406 of the Code, when considered together, an 
action cannot be brought in the superior court against 
a railroad company by merely serving the written no- 
tice and filing the same in the clerk’s office without 









212 
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other pleadings. Hodges vs. Atlantic and Gulf R. R. 
DBrcesscosnsissncee dceccessudbecsesece cocdeses sosminsesonsseder .. 244 


. Where a railroad company retains the trunk of a pas- 
senger under its lien for her fare, it is liable for any 
articles that may be taken there from whilst in its pos- 
session. Southwestern R. R. Co. vs. Bently 


. Where the witnesses state that the land taken by a 
railroad company is worth as land only $6 00 or $7 00 
per acre, but in the form and for the purpose it is taken, 
it is w orth to the balance of the land from $30 00 to 
$50 00 per acre, the presumption is that the increased 
valuation is put upon it on account of the damages 
done to the balance of the land; and no other damages 
should be allowed than what are specially stated and 
proved as further and additional damages. Selma, 


Rome and Dalton R. R. Co. vs. Redwine, adm’x 


. Where the witnesses give the value of the land appro- 
priated by the road, on the basis above stated, the 
damages cannot be increased by general statements 
that the value of the land as taken, with the inciden- 
tal advantages and disadvantages done to the land by 
the road, make a sum greater than what the value of 
the land thus estimated amounts to. J bid. 


. The special damage suffered by the plaintiff’s orchard 
may be allowed as proven. Ibid. 


. Interest in such cases cannot be given except as part 
of the damages, and then only from the time when the 
damage occurred. Ibid. 


. If the conductor of a railroad train agree to put a pas- 
senger off at a particular place, which is not a station 
or regular stopping place, it would be the duty of the 
conductor to stop the train at that place, so that the 
passenger could get off in safety. This rule would ap- 
ply although the passenger had a ticket only to the last 
station passed before reaching the place at which he was 
to be put off. Western R. R. Co. vs. Young, adm’r.. 


. If the agreement with the conductor was that the train 
would not be stopped, but its speed only slacked, it 
was not error in the court to charge the jury that the 
speed of the train should be so slacked that the pas- 
senger could get off safely. Nor was it error to give 
such a charge as a qualification to a request of defend- 
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ant, “that if the train did slack up so that plaintiff 
might have gotten off safely, then although plaintiff 
was injured in getting off, defendant is not liable in 
damages.” Ibid. 


10. Under the facts of this case it was not error in the 
court to refuse to charge the jury “that if the train 
slacked up so that plaintiff might have gotten safely 
off, it was for plaintiff to determine whether he would 
get off or not; and if he did get off, and in so doing 
was injured, he is not entitled to recover.” I bid. 


11. A railroad company which succeeds to the rights and 

¢ privileges conferred upon another by its charter, be- 

comes also subject to the same liabilities. Montgomery 
and West Point R. R. Co. vs. Boring....ccccceseesereeees 582 


12. In an action against a railroad company for an injury 
to the person, damages traceable to the act, but not its 
legal or natural consequence, are too remote and con- 
tingent. Ibid. 


13. It is error for the court to charge the jury that cer- 
tain enumerated facts, if proven, would constitute neg- 
ligence. Negligence is a question of fact, of which the 
jury are to judge from the evidence and not a question 
of law. Ibid. 


14. Whilst this court will always be careful to protect 
railroad companies against excessive damages, still, 
when from gross negligence the lives and safety of 
passengers are exposed to danger, and injury results 
therefrom, it will not interfere with the finding of a 
jury except when it is apparent that the verdict was 
the result of passion or prejudice. Ibid. 



























See Carriers. 







REBELLION. See Constitutional Law, 1 


RECEIVER. See Injunction, 17. 






RECOMMENDATION TO MERCY. 
See Criminal Law, 1, 7, 8, 18. 







RECORDS. See Clerk of Superior Court, 1. 
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RELIEF ACT OF 1868. 


1. A judgment cannot be opened and reduced according 
to the equities between the parties under the act of 
1868, if, when it was obtained, the defendant pleaded 
the ordinance of 1865, and a verdict of a jury then 
fixed the amount due, according to the principles of 

equity. Bonner vs. Martin, adm’r 


. Where a motion was made to open a judgment, under 
the act of 1868, which was demurred to on the ground 
that the act was unconstitutional, and the demurrer 
was overruled : 

Held, that it was not error in the judge, when the case 
was called for trial, to dismiss the proceedings on the 
ground that upon an inspection of the declaration and 
pleas it appeared that the equities between the parties 
had been fully inquired into and settled on the trial at 
which the judgment was rendered. Ibid. 


. When a judgment was obtained in 1866 on a prom- 
issory note made in 1860, and under the relief act of 
1868 the defendant filed an affidavit to reduce the debt, 
on the ground that in 1863 he had tendered to the 
plaintiff the whole amount due, which he refused, and 
that the defendant had thereby lost the sum tendered : 

Held, that there was nothing in the facts stated creating 
such an equity between the parties as justified the re- 
duction of the debt, and it was not error in the court 
to order the execution to proceed. Pipkin vs. Grace.. 228 


REMAINDER. See Trusts, 3, 4. 
RESCISSION. See Sales, 2. 
RES GEST. See Criminal Law, 14, 25. 
RIPARIAN RIGHTS. See Water. 
SALES. 


1. Where an action was brought on notes given for guano 
sold, and the defense set up was that the article was 
worthless and not reasonably suited to the use inten- 
ded, upon which point the evidence was conflicting, 
and it appeared that at the time of the sale plaintiffs’ 
agent delivered to defendants a jar containing some of 
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said guano, telling them to keep it until the crop ma- 
tured, and if dissatisfied they might select any chemist 
in the United States to analyze the sample, and if it 
did not come up to plaintiffs’ published analysis they 
need not pay for the same, but the jar was lost and its 
contents never were analyzed : 

Held, that it was error in the court to refuse” to charge 
the jury “that to entitle the defendants to a verdict 
in their favor they must show clearly that their bad 
crop resulted from the worthlessness of the. guano.” 
Wilcox, Gibbs & Co. vs. Howard et lu... secccvccescees 


. Howard, under an agreement with Barrett, bought 
Barrett’s land at sheriff’s sale, paying about $2,000 00, 
and agreed that Barrett might redeem it by paying 
him the money he had advanced. Barrett afterwards, 
with Howard’s consent, sold the land to Allen for 
$3,000 00, on time, Howard making to Allen a bond 
for titles and taking his note for that amount. A dis- 
pute having arisen between Barrett and Howard as to 
the final profit on this sale, it was found by arbitrators 
to belong to Barrett, whereupon Howard gave to Bar- 
rett two notes, one for $100 00, and the others for the 
balance, to be paid when the notes of Allen were col- 
lected. ‘The $100 00 note was traded to the plaintiff, 
who knew all the facts, as stated. Afterwards Allen 
became insolvent, and with Barrett’s consent, Howard 
took back the land and gave up Allen’s notes. The 
plaintiff sued Howard on the $100 00 note. It was 
in proof that Allen was insolvent, and that the land 
was not worth more than the $2,000 00 originally paid 
by Howard, though Howard admitted Allen had let 
him have six light bales of cotton as rent at the rescis- 
sion of the sale, but there was no proof of the value of 
the cotton. The court charged the jury that if the 
trade with Allen was canceled without the knowledge 
of the plaintiff, the jury should find in his favor: 

Held, that this was error, unless qualified, as follows: 
Provided, the land and cotton were worth more than 
$2,000 00, with interest till the cancellation, in which 
case the plaintiff would be entitled to the excess, up 
to the amount of his $100 00 note, with interest. 


Howard vs. Duncan........++. nibbadbaamerniobale bioksdstcse 550 


AL A AO th ene 


SAMPLE—SALE BY. See Sales, 1. 
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SCALING ORDINANCE. 


1. Under the charter of the Manufacturers’ Bank of 
Macon, it had no authority, in the year 1862, to issue 
bills intended to be redeemed in Confederate treasury 
notes, and therefore the ordinance of 1865 is inappli- 
cable to such contracts. Manufacturers’ Bank of Ma- 
con vs. Ellis.......++ sihbabe ja Seedabencaeessaes Sseietnas binnagh ‘ 


. Where a note for money borrowed was given in 1860, 
with two securities thereto, which was renewed on Feb- 
ruary 14th, 1863, the name of one of the securities 
being omitted therefrom with the knowledge and con- 
sent of the other security, there was no such novation 
of the original contract, in the legal sense of the term, 
either as to the maker or the remaining security, as 
would bring it within the operation of the ordinance 
of 1865. Bonner vs. Woodall et al........+ casees deess 


. Where a note was given in November, 1862, for Con- 
federate money borrowed, payable two years after date, 
and the jury, in adjusting the equities between the 
parties according to the ordinance of 1865, gave a ver- 
dict rating the value of Confederate money neither at 
the date of the note nor at its maturity, but at a date 
intermediate between the making and the maturity of 
the same: 

Held, that while the verdict does not fully conform to 
our views of the rights of the plaintiff, yet, under the 
rule that in such cases the jury have a wide discretion, 
this court will not disturb it. Mitchell vs. Butt et al. 


SCIRE FACIAS, 


When a recognizance has been forfeited, the law requires 
that the clerk shall issue a scire facias thereon, return- 
able to the next term of the court; and if such officer 
allow the next term to pass, and then issued a scire 
facias, it was error in the court to render judgment 
thereon against the security at the succeeding term. 
Wright vs. The State...... a pennieed Sotmpenend antones 


SERVICE. 


1. Where, at the second term after the declaration was 
filed, the court passed an order allowing the plaintiff 
further time to perfect service on the defendant, who 
was a citizen of the county in which the suit was pend- 
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ing, but had been temporarily absent from the United 
States, and service was made in accordance with said 
order, it was error, two years thereafter, when the case 
was called for trial, to dismiss it for want of service. 
Dobbins vs. Jenkins 


2. When the attention of the court was called to the case 
at the second term thereof after the institution of the 
suit, it would have been its duty to have dismissed it 
for want of service, unless it had been made to appear 
that diligence had been exercised by the plaintiff. Jbid. 


. The agent of a foreign corporation may acknowledge 
service of a declaration in attachment so as to author- 
ize a general judgment against his principal. Atlantic 
and Gulf R. R. Co. vs. Jacksonville, Pensacola and 
Mabie Be. To. Oe svcsnssissccscccisisescsesssennceenne oni sone os 


. The filing of a declaration in the clerk’s office, when 
‘service has been perfected as required by law, will be 
considered as the commencement of the suit, aliter 
where there has been no service. Ferguson vs. New 
Manchester Manufacturing Co...... ptesoncindsasesnnasnicin 


SETTLEMENT. See Jnjunction, 19, 20. 
SHERIFF. 


. When a purchaser of land at a sheriff’s sale failed to 
take a deed from the sheriff, and twelve years there- 
after he applied to the judge of the superior court fog 
an order directing the then sheriff to make the deed : 

Held, that the defendant in execution, or his heirs-at-law, 
might tender an issue as to the legality and fairness of 
the sale, and it was error in the court to refuse to per- 
mit such an issue. Clements et al. vs. Lyon, for use... 126 


. It does not necessarily follow because the sheriff would 
be liable under the law in an action on the case against 
him, that he would be liable for an attachment for con- 
tempt of court. The latter proceeding would depend 
on the good faith of his conduct in view of the cir- 
cumstances under which he acted, of which the court 
is to judge. Heard vs. Callaway......... spneneanocceoons 

3. The question made by the affidavit of illegality being 
one of doubt and difficulty for even judicial officers to 
decide, it was not error in the court to decline to ren- 
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der a rule absolute against the sheriff for refusing to 
disregard it. J bid. 


. Where the answer of the sheriff to a rule is evasive, 
the discretion of the court below in making the same 
absolute will not be interfered with. Wi illis 1 vs. Powell. 


. Service of summons of garnishment on the defendant 
in execution, is not a ground of which the sheriff can 
avail himself in an answer toa rule against him to 
show cause why he should not pay the money due on 
the fi. fa. Cowart, sheriff, vs. Chaffee, Croft & Chaffee. 

. There was no abuse of the discretion of the court, un- 
der the evidence contained in the record, in refusing 
to grant the rule absolute against the sheriff. Cham- 
bers vs. Mayo, sheriff’.......+ at itnnancnnneonane soscceee secees 


SLANDER. 


. An attorney at law is protected by his privilege from 
liability on account of words spoken in the discharge 
of his duty in the regular course of judicial proceed- 
ings in the courts, unless express malice is proved. 
Lester vs. Thurmond .......cc0csecceecessveveees os0e. coesece 


. Where the plea of the general issue is filed to an ac- 
tion of slander, evidence is admissible thereunder re- 
butting the proof introduced by the plaintiff. bid. 


. The office of an innuendo is to explain that which is 
of doubtful or ambiguous meaning in the language of 
the publication, but it cannot enlarge the meaning of 
words plainly expressed therein. Park & Iverson vs. 
Piedmont and Arlington Life Ins, Co 


. Where justification was pleaded to an action fora libel 
which was neither ambiguous nor uncertain, it was 
not error in the court to charge the jury that they 
would not determine whether the innuendoes were true 
or false, but would consider whether the defendant had 
proved that the published language was true. Ibid. 


. Whether the language of the publication did or did 
not charge the plaintiffs with having embezzled the 
defendant’s money, or whether it charged them with 
having fraudulently appropriated the same, were ques- 
tions of fact for the jury to determine from the plain, 
unambiguous language of the alleged libel itself, with- 
out any intimation or expression of opinion by the 





INDEX. 





court, as to what offense the publication charged, or 
whether any was charged. Ibid. 

. Where the publication charges the plaintiffs, who were 
insurance agents, with failure to remit premiums col- 
lected, it was error in the court to refuse to charge the 
jury that if the plaintiffs, in good faith, claimed an 
amount due them as commutation, which defendant 
refused to allow, and therefore plaintiffs did not settle, 
then they cannot be truly charged with embezzlement, 
or fraudulently appropriating the money of defendant 
to their use, although, on a trial afterwards, it may 
have been determined that they were not entitled to 
such demand, bid. 


SOLICITOR GENERAL. 
See Practice in Supreme Court, 14. 


SPECIFIC PERFORMANCE. See Equity, 2, 13. 


STATUTE OF LIMITATIONS. 
See Limitations—Statute of. 


STOCK SUBSCRIPTION. See Contracts, 6. 
TAX COLLECTOR. See Tazes, 3. 
TAXES. 


. The ordinary has no authority to purehase land for 


i benefit of the county, sold for non-payment of the 
state and county taxes. Williams et al. vs. Benning 


. The ordinary has no aaliee to pay this city taxes, 
on property purchased as aforesaid, out of the county 


funds. Ibid. 


A tax collector who has settled his tax digest with the 
state and county, may use the executions he has issued 
against delinquent tax-payers to reimburse himself by 
collecting from them their unpaid taxes, but he is not 
entitled to the immunity from judici al interference 
which the law provides for the state, and he can only 
collect such tax as is legally due. White vs. The State 
0 hig, FP Oicsidesetninenitvcrnns 
VoL, Li. 48, 
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4. One who comes into this state after the first day of 
April of any year, and has no property here before or 
at the time, is not liable to pay tax to the state or coun- 
ty for that year. Ibid. 


If one has duly given in all his taxable property to 
the tax receiver at its proper value, and the tax collec- 
tor assess a double tax against him for other prop- 
erty which the tax-payer does not in fact have, such 
double tax is illegal. J bid. 


Land having been given in for taxation for the year 

1868 by the agent of an estate of a non-resident, he 
having died in ‘the year 1860, which was subsequently 
sold by the sheriff for the non-payment of state and 
county taxes, under an execution for the same against 
such agent, the purchaser at such sale acquired a valid 
title. Williams, adm’r, vs. Young, adiv’r......++- smnnns 


TRESPASS. 


A ministerial offieer is protected in the execution of a 
process from a court of competent jurisdiction, where 


there is nothing on the face of the process or attached 
thereto, showing that it is illegal or void, or that it 
has been superseded. Johnson vs. Fox et al 


. In an action against an officer for levying and selling 
under such a process, if the plaintiff rely on the fact 
that it has been superseded, he should not only so state 
in the declaration but should also charge notice of that 
fact on the officer. Ibid. 


- Where, on a trial ina justice court of the issue made 
by counter-affidavits against lien executions in favor of 
laborers, judgments are rendered for plaintiff, and an 
appeal is entered or a certiorari sued out, the justice 
has no authority to grant an order that the executions 
proceed for the purpose of raising money to pay the 
cost. Ibid. 


But as it does not appear from the record whether the 
sale in this case was had under an order to proceed 
with the original execution or under a special order 
directing a sale, and that the proceeds be applied to 
the pay ment of cost, the judgment sustaining the de- 
murrer is affirmed. Ibid. 
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3. On the trial of an action brought by the owner of 
rice lands against a canal company, for overflowing his 
lands, by water escaping from the canal on account of 
the “sides and banks thereof being and continuing in 
a bad and ruinous condition, for want of needful and 
necessary repairing and mending the same,” the court 
charged the jury: Ist. That the defendant is respon- 
sible for damages caused by the bottom of the canal 
getting foul or filling up so as to cause the water to 
rise higher i in the canal and to flow through a swamp 
or reservoir of the defendant’s so that plaintiff’s drains 
could not, under the ordinary flow, vent it. 2d. That 
if the jury found that any damages has resulted to the 
plaintiff by reason of the omission or commission of 
any act on the part of the defendant to keep its canal 
in proper order, the plaintiff is entitled to recover: 

Held, that there is no evidence in the record as to the 
bottom of the canal being foul or filled up to authorize 
the first point in the charge, and the second is too 
broad and general for the pleadings. Savannah and 
Ogeechee Canal Co. vs. Bourquinu...r.cccccccreccccesesees 


6. Damages for a continuing trespass, such as those aris- 
ing from overflowing one’s land, can only be recovered 
to the time of commencing suit therefor. Subsequent 
damages fora continuance of the trespass give a new 
right of action. Ibid. 


7. The plaintiff in this case was not entitled to have in- 
cluded in the verdict, as part of his damages, the out- 
lay he made for the purpose of planting and cultiva- 
ting land which he knew was then overflowed. bid. 


8. In an action upon thé case against a railroad compa- 
ny, it was charged in the declaration that the defend- 
ant had stopped and dammed up a stream of water 
with an embankment, and caused a pond of water to 
accumulate and remain, and that thereby the plaintiff’s 
family had been made sick, and he had been put to 
great expense and loss of time, ete. On the trial it 
was proposed to amend the declaration, and charge 
that defendant had thrown up an embankment in 
altering the locality of its road-bed, and had, i in so 
doing, ‘turned upand exposed to the sun and air earth 
that had before been unexposed, and had thus produced 
malaria and caused sickness in the plaintiff’s family, 
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ete. The judge refused to allow the amendment, and 
there was a verdict for the defendant, and a motion for 
a new trial on various grounds. The judge granted 
the new trial on the ground that he erred in refusing 
the amendment, but overruled the motion on the other 
grounds: 

Held, that the amendment was properly refused. It was 
a new cause of action, and under section 3480 ef the 
Code an amendment introducing a new cause of action 
is not allowable. Central R. R. and Banking Co. vs. 


ERLE ES OP eee Ney SEP ee Oe oS PO ae, SF EHO T CR 


A licensee who, under a parol license to enjoy an ease- 
ment of a permanent nature upon the land of another, 
such as to back water by the erection of a mill dam, 
expends money and makes investments in pursuance 
thereof, is not liable to an action of trespass for erect- 
ing the dam either by the party giving the license or 
any subsequent owner of the land which is overfiowed ; 

nor is any subsequent owner or possessor of the mill 
and dam liable to an action for keeping up such dam. 


Winham, King & Aldridge vs. McGuire.....++seccceeeees 


. The right to such an easement is not forfeited for 
non-user unless it be for a period sufficient to raise 
the presumption of a release or abandonment. bid. 


TRUSTS. 


A deed was executed in 1861 by an administrator, for 
Jand purchased at his sale, reciting that J. B., as trus- 
tee for his wife, M. B., was the highest bidder. It 
then acknowledges the receipt of the purchase money 
from J. B., trustee for M. B., and conveyed the land 
to J. B., trustee for M. B., his successors in office and 
assigns: 

Held, that the deed having been made by an administra- 
tor to the husband and accepted by him, a separate es- 
tate in the wife was thereby created, although there 
were no special words in the deed to that effect. 
Brown vs. Kimbrough, adin’r, et Al...ccecceceeececcecevees 


Such being the legal effect of the deed, a bill filed by 
the wife against vendees holding under her husband, 
with notice of the deed, for the purpose of canceling 
the conveyances executed to them, and charging that 
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the land was paid for by her husband out of her sepa- 
rate estate, is not demurrable. 


3. Where a marriage settlement was executed, by which 
a vested remainder interest in the wife was conveyed 
to trustees for the purpose of protecting it from the 
marital rights of her husband, and to secure the same 
for the benefit of herself and children, should she have 
any, reserving the right to dispose of the same by will 
or ‘otherwise, ‘during coverture, if she had no children, 
and in the event of her failure to make any disposi- 
tion thereof during life, then to go to her heirs-at-law: 

Held, that upon the death of the husband, without any 
children } by that marriage, leaving the wife surviving, 
the trust was executed, and that the widow held the. 
property in the same manner as she did before her 
marriage. Rogers, trust., et al., vs. Cunningham, ex’r. 


4. Upon the second marriage of the widow, said remain- 
der interest, in the absence of a settlement, vested in 
her husband by virtue of his marital rights. bid. 


5. When the legal title to property is vested in a trus- 


tee for infants, who can sue for it, and who fails to do 
so within the time prescribed by law, so that his right 
of action is barred, the infant cestui que trusts, who 
have only an equitable interest in the property, will 
be also barred; but when the legal title is vested in 
the infants, or cast upon them by operation of law, 
then the statute does not run against them during 
their infancy. Wingfield, adw’r, et al., vs. Virgin et al.. 


6. When a trustee invests trust funds in property in his 
his own name, the cestui que trust may elect to follow 
the corpus, and as against a judgment creditor of the 
trustee, the title of the cestui que trust has the prefer- 
ence, especially if the debt of the creditor be in ex- 
istence at the time of the purchase of the property by 
the trustee with the trust funds. Gray vs. Perry et al. 


ee 


VENDOR AND PURCHASER. 


1. It is a good plea in defense to a note given for land, 
that a bond was given by the plaintiff to make a good 
title to the land on the payment of the price, free from 
liens and imeumbranees, and that at the time of the 
making of the bond certain liens were known to exist; 
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that the true title to the land was in several persons, 
of whom plaintiff was one; that it was the intent of 
the parties that plaintiff should take up the liens and 
procure a title from the others before payment of the 
note; that the liens were still subsisting and the title 
from the other joint owners still not obtained, and that 
the defendant had offered and was still willing and 
ready to pay on compliance with the contract. Clark 
vs. Croft eecasecccese soststenensocheos cng.sopeccsoceseseces GUE 


2. The claimant’s right to be protected as a bona fide 
purchaser against the lien of the plaintiff’s judgment, 
on account of his four years’ possession of the proper- 
ty, cannot be defeated by a levy without the notice 
which the law requires to be given. Anderson & Co. 
vs. Chenney....... beskios idee entebeoeniasnensanddedintesig 


3. A plea which sets up that the note sued on was given 
for a tract of land, for which the plaintiff executed his 
bond for titles, in the usual form, to the defendant; 
that the plaintiff had no title to the land and is insol- 
vent; and which offers to deliver up to be canceled 
the bond, and prays the rescission of the contract 
aforesaid, is not demurrable. Sizemore vs. Pinkston. 


4. The defendant can obtain the same relief in a court 
of law, as to the rescission of the contract, as he could 
in a court of equity, and have the verdict so moulded 
as to compel the defendant to surrender the possession 
of the land, and to place the parties in the same con- 
dition in which they were befure the contract was made. 


Ibid. 


5. Where a bill was filed to enjoin the sale of certain 
land under an execution for the purchase money there- 
for, upon the ground that no deed conveying the same to 
the complainant had been filed and recorded in the 
clerk’s office prior to the levy, and the bill was sanc- 
tioned, with the privilege to the defendant to file such 
deed and proceed in the collection of his debt, and an 
amended bill was presented stating that the defendant 
had again levied and was proceeding to sell, setting up 
other grounds for injunction, it will be presumed that 
the deed has been filed and recorded under the privi- 
lege allowed in the first order. Allen vs. Thornton, 
a i ictnntnscpnsnscce vannssnnminse sasenerateseutsnene Ge 
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6. The mere allegation that the title to the land has 
failed, in the absence of any charge of insolvency on 
the part of the defendant, is no ground to enjoin the 
sale under the execution for the purchase money. The 
complainant should have set up such defense to the 
suit on the notes, or look to the covenant in the bond 
for titles. Ibid. 


. When the owner sells land, giving bond for titles and 
taking notes for the purchase money, which are not 
paid at maturity, he is not entitled to file a bill to can- 
cel the contract and to recover the land, and in the 
meantime to have a receiver appointed to take charge 
of the premises, on the sole ground of the insolvency 
of the purchaser, it not appearing that the vendee be- 
came insolvent after making the contract of purchase. 
SOPH, CAN'T, 00. Thedh, BO Cayce. svvesseveseiseseesosscone 


VENUE. See Injunction, 7. 


VERDICT. 


. Where the jury pass upon questions not put in issue 


by the pleadings, their verdict is illegal and will be set 
aside. Lhodes vs. Hart bats ieasnmndgnes phewane 


. Where a bill was filed praying an injunction against 
the enforcement of an execution, and it appeared that 
the plaintiff in the execution had filed a petition for 
partition of a patcel of land on which was a mill, the 
petition alleging that the petitioner and A had owned 
the land in common and had agreed to run the mill in 
partnership, but that A had sold his interest to B, and 
that C had set up certain claims against the partner- 
ship ; that commissioners had been appointed to inves- 
tigate the accounts and to sell the land; that the com- 
missioners had reported that they had investigated the 
accounts of the partnership between the petitioner and 
A, and found the petitioner entitled to $1,000, less 
$200, and that the firm owed C nothing. A, B and 
C all excepted to the report, and the issue was tried 
by a jury, who found in favor of petitioner $800 00. 
Petitioner’s counsel entered up a judgment against A, 
B and C for the amount, and execution was levied on 
the property of C, who filed the bill, insisting that the 
judgment should have been entered against A alone: 


LE A OES LOLI I TOE NE OETA EN EI ET EE tT CE ott 
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Held, that the judge did not err in granting the injunc- 
tion. Under the pleadings it is impossible to say 
what was the real intent of the verdict of the jury, 
and equity and good conscience requires that there 
should be a rehearing. Butt vs. Onedl......ccscseereees 


See Criminal Law, 1, 7, 8, 18. 
WAIVER. See Contracts, 8. 


WAREHOUSEMEN. 


1. Where cotton was stored with the defendants as ware- 
housemen, and the houses containing the same were 
seized by the military authorities of the Confederate 
States, to be used as hospitals, and the cotton thrown 
into the streets, where it was seen by one of the de- 
fendants, and the facts show a strong probability that 
it was also seen by the plaintiff, and the court charged 
the jury that though the cotton had been thrown out 
of the defendant’s house by the vis major, yet if the 
defendants could, by the exercise of ordinary care, 
have recaptured and taken care of it, they were liable, 
and that the measure of damages was the value of the 
cotton at the time of the demand : 

Held, that under the facts this was error. The judge 
should have qualified this charge by adding, unless the 
plaintiff knew, or had good reason to believe that his 
cotton or a portion of it was thrown out by the mili- 

tary authorities, in which case, if he could have saved 
it by the exercise of ordinary eare, the defendants 
would not be liable, and that the jury, in determining 
the question of ordinary care, were to take into consid- 
eration the situation of the defendants and their ability 
or want of ability to exercise ordinary care in the mat- 
ter. Sntth & Oneal ce. Froal ...cccegcosescccccessecsccses 


2. If the defendants abandoned the care of the cotton 
when it was thrown out of their buildings, and were 
guilty of want of ordinary care in not retaking it, the 
measure of damages is the value of the cotton at the 
time of the abandonment and not at the time of the 
demand. Ibid. 
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WATER. 


1. On the trial of an action brought by the owner of rice 
lands against a canal company, for overflowing his 
lands, by water escaping from the canal on account of 
the “sides and banks thereof being and continuing in 
bad and ruinous condition, for v ‘ant of needful and 
necessary repairing and mending the same,” the court 
charged the jury: Ist. That the defendant is respon- 
sible for damages caused by the bottom of the canal 
getting foul or filling up,so as to cause the water to 
rise higher in the canal and to flow through a swamp 
or reservoir of the defendant’s, so that plaintiff” s drains 
could not, under the ordinary flow, vent it. 2d, That 
if the jury found that any damages ‘have resulted to the 
plaintiff by reason of the omission or commission of 
any act on the part of the defendant to keep its canal 
in proper order, the plaintiff is entitled to recover : 

Held, that there is no evidence in the record as to the 
bottom of the canal being foul or filled up to authorize 
the first point in the charge, and the second is too 
broad and general for the pleadings. Savannah and 
Ogeechee Canal Co. v8. Bourquin.e..ccccsecsececersreesens 


The fact that a canal company has used for upwards of 
twenty years a break or opening in the bank of the 
canal where it runs through a swamp or pond, for the 
purpose of supplying the canal with water from the 
swainp as a reserve, and that there has also been dur- 
ing that period, at certain times, an outflow of water 
from the canal through the break, does not constitute 
such a prescriptive right i in the company as to entitle 
it to increase intention: nally, or by negligence, such out- 
flow, so that it will cause the water to escape from the 
swamp and submerge the land of an adjacent proprie- 


tor. bid. 


To entitle different possessions to be tacked so as to 
make out the time required to establish a title by pre- 
scription to land, it is necessary to show that they are 
successive possessions. But this rule does not apply 

to the case of a claim to an easement on the land of 
another, arising out of the facts recited in the ensuing 
head-note of this syllabus. Winham, King & Al- 
| a Ny 
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4, A licensee who, under a parol license to enjoy an ease- 
ment of a perm: anent nature upon the land of another, 
such as to back water by the erection of a mill dam, 
expends money and makes investments in pursuance 
thereof, is not liable to an action of trespass for erect- 
ing the dam either by the party giving the license or 
any subsequent owner of the land which is overflowed ; 
nor is any subsequent owner or possessor of the mill 
and dam liable to an action for keeping up such dam. 


Ibid. 


5. The right to-such an easement is not forfeited for non- 
user, unless it be for a period sufficient to raise the 
presumption of a release or abandonment. bid. 


‘WILIS. 


1. A witness may give his opinion of the sanity of a tes- 
tator, if he state the facts on which that opinion is 
founded. Dennis et wa vs. Weektes...cccerccseccscsccseees 


2. Under this rule, the opinion of the witness Peek, as to 
the condition of testator’s mind when he last saw him, 
was admissible, for he gives the facts on which he rests 
that opinion. The same may be said of the opinion 
expressed by caveatrix in her testimony. bid. 


3. But this does not entitle the witness to give an opinion 
“that enue was in a condition to be easily influ- 
enced,” or “that he seemed to be under the influence 
of W. aaocthae” or to state, “he cannot say what 
the full influence of W. was, although he (the tests itor) 
seemed to be obedient to the commands of W.” The 
witness should give the facts on which these state- 
ments were based. Jbid. 


4. The remark made by caveatrix in her testimony: “I 
did not know that W. was the — and probably by 
far the largest legatee in the will,” was not admissible 
to prove that W. was such a ie but it was com- 
petent for her to give it as a reason, and for what it 
was worth, as such, why she had changed her purpose, 
as indicated by former declarations of hers , hot to con- 
test the will. Ibid. 


5. On the trial of an issue of devisavit vel non, the ad- 
mission of an executor before qualification is ‘oduatest- 
ble to impeach the will, when such admission is in 
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reference to the conduct or acts of the executor as to 
some matter relevant to the issue. J bid. 


Parol evidence of the declarations of a testator, ex- 
pressing dissatisfaction with his will, and made shortly 
after its execution, such as “I have done something I 
ought not have done ; I have made my will, and did 
not make it as I wanted to; | knowI did wrong, but 


I could not help it. Lord "God Almighty, who ever. 


heard of such a ‘will, but I can’t change it, ® is admis- 
sible, not to prove the fact that fraud was practiced 
upon him, or that undue influence was actually exer- 
cised, bat as tending to show the state of testator’s 
mind, and that he was in a condition to be easily in- 


fluenced. Ibid. 


An instrument which has all the formalities of a deed, 





except the following words in the concluding part of 


it: “This deed is not to go into effect until after the 
death of said B. Bright, (the grantor,) he being very 
ill,” under the 2395th section of the Code, is a testa- 
mentary paper. Bright et al. vs. Adams et al.. «1.1.04 


Samuel Strong died testate in 1828. By the fourth 
item of his will, executed in that year, he gave to his 
wife, Ann Strong, certain slaves and a tract of land, 
and divers other articles of personal propert y:—“ for- 
ever to do with as she pleases in fee simple.” By the 
fifth item he gave to his minor son, William, and to 
his heirs forever, certain slaves, and also the planta- 
tion whereon testator resided. ‘The séventh item is as 
follows: “I lend to my beloved wife, Ann Strong, a 
long as she remains a widow, or during her meee 
life, nine negroes, to-wit; Darby, Mariah, Rachel, 
Tsaae, Nancy, Frank, Knob, Jacob and Burton. Also, 
the use of my land and plantation whereon I now live, 
together with all my stock of every kind; my house- 
hold and kitchen furniture, and everything on or be- 
longing to my house or plantation, and it is my desire 
and will that my beloved wife keep peaceable and quiet 
possession of my house and plantation as it now is, 
keeping all together ; and if my beloved wife should 
not marry, but remain single until my son, William 
Strong, comes of age, then I wish all the property I 
have lent to my wife, to be equally divided between 
my said wife and my said son William, and for my 
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said wife to hold her part until she either marries or 
dies, and at her marriage or death, which happens first, 
then the part I have left her I give to my son William 
and his heirs forever; and if my said son William 
should die without a lawful begotten heir of his body, 
then I give all the negroes I have given him, to-wit: 
Winny, Naney, Buck, Harry, Shibo and Gilbert , and 
one-half of the tract of land whereon I now live to 
the agent of the Colonization Society wherever he may 
be, in trust for the Colonization Society, for them to 
send the said negroes with their increase, to Liberia, 
Afriea, that they _ be free, and the money arising 
from the sale of the land to bear their expenses and 
support them one year when there. My will is for my 
wife, Ann Strong, to hold the other half of my land, 
with the house and houses, stock of all kind, furniture 
; and all things and articles thereunto belonging during 
' 





her life, and at her death for all the negroes s that I lent 

her, I give in trust to the above named agent of the 

above named Colonization Society, for them to send 

such said negroes to Africa to be free, and the other 

half of this land to bear their expenses and support 
when there.” The negroes mentioned in this item as 
being loaned to Mrs, ‘Strong, are not those given her 
absolutely i in the fourth item. Ann Strong, the widow, 
married in 1830, William then being a minor. W il- 
liam, after the marriage of his mother, went into pos- 
session of the land mentioned in the fifth and seventh 
items, and continued in possession until 1867, when he 
died, and, as alleged, “without a lawful heir of’ his 
body begotten :” 

Field, that at the marriage of Mrs. Ann Strong, William 
took an absolute estate in the land mentioned in the 
fifth and seventh items. Strong et al. vs. Middleton... 


‘ 9. Where a testator stated in his will that he held certain 
notes on a legatee which he was to pay into his estate, 
and afier the death of said testator, the legatee, who 
had become the executor of said will, produced a re- 

ceipt for a large sum of money signed ‘by the testator, 


stating that the amount therein mentioned was to be 
eredited on the notes held by him, it was error for the 
court, on the trial of a bill for account. filed against 

said executor by the other legatees, to charge the jury 


that if they should find the notes extinguished by the 
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receipt, that the said executor should account for the 
same as an advancement. ‘The question was whether 
said notes were extinguished during the life of the tes- 
tator? If they were not, they could pass under the 
will; otherwise, they could not. ‘The question of ad- 
rancement was not involved. Thrasher, ex’r, vs. An- 


MR: BE Os i sninaicuitsdiabiadnibiadinidticdateeiiiaiadinadianine iain eat 


WITNESS. 


On the trial of an issue arising upon a contract en- 
tered into between A of the one part, and B, C, D, E 
and F of the other part, all the parties being present 
and engaged in fixing the terms, A is not an incompe- 
tent witness because one of the parties of the other 
part has since died. North Georgia Mining Company 


NE EE a Re eee Se Mie a ee ae My Dmg 


Where clients authorize their attorney at law to make 
a certain contract with a party, which is done, and the 
contract is carried out according to the agreement, 
such authority, thus given, is not a confidential commu- 
nication by the clients, and the attorney is a competent 
witness to prove the contract. Burnside vs. Terry 


. Whether the witness who was rejected by the court 


was-or was not competent, is an immaterial question 
in this case, as it does not appear from the record that 
his testimony could have been of any benefit to the 


party offering him. Lee vs. Clark, ea?rr...ccccceesesecees 


It is not error in the court, on the trial of a criminal 
ase, to require the witnesses of both the state and the 
prisoner to be sworn, and to leave the court-room be- 
fore commencing the examination of any of the wit- 
senna, FERS OB. FOO Be iiscscscscenciisnss saqsnsin ene 


A party to a cause of action on trial is a competent 
witness to identify a book of accounts sought to be in- 
troduced in evidence by him as his book of original 
entries, even though the opposite par ty be dead. Strick- 
land et al. , adm’rs, CD HR occssessccseccsesecssesecstens 


Where an action was brought by the widow and chil- 
dren of the assured on the following receipt : 
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“Received of James R. Scurry $375 00, same being in pay- 
ment of insurance in the Cotton States Insurance Company ; 
this receipt being binding on said Company until policy is 
received, _ J. 8. RAINEs, 

: “ Agent of C. S: Life Ins. Co., of Macon, Ga. 
“Baker county, Georgia, September 6, 1871.” 

And Raines, the agent, signing said receipt, was offered by 
the defendant as a witness : 

Held, that he was competent, not being a party to the 
original contract with James R. Scurry, nor interested 
therein. Seurry et al. vs. Cotton States Life Ins. Co... 624 











